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The decision of the New York Court of 
Appeals, against the validity of the Tilden 
will, is a remarkable instance of legal wrong. 
There can be no doubt about the intention of 
the testator and yet it is set aside on a seem- 
ing technicality, and that too by a divided 
court of six to five. Mr. Tilden was a lawyer 
of profound ability and long experience and 
in the preparation of his will he had the as- 
sistance of another first class member of the 
profession. Nevertheless, the willis found 
to be fatally defective. The will is a volum- 
inous one, setting forth in distinct and explicit 
terms the desire to establish a free library ; 
but unfortunately so much is left to the dis- 
cretion of the executors in carrying out the 
project that the trust becomes void. In other 
words, the provisions for the fulfillment of 
the trust were such that the executors could 
never be compelled to take any action under 
the will if they should choose, for any reason, 
not to do so. The law, of course, requires 
that where a trust is created the means of 
enforcing it shall be clearly stipulated. It is 
not enough to say that a certainsum of money 
shall be devoted to a given object, and theh 
leave power in the hands of the executors to 
take their own time and choose their own way 
of making the application. : 





The point in the Tilden will case, to state 
it with legal accuracy was this: The testator 
by his will, gave the residue of his estate to 
his executors and trustees in trust,* to obtain 
an act of incorporation of an institution to 
be known as the ‘‘Tilden Trust,’’ ‘‘with 
capacity to establish and maintain a free 
library and reading room in the city of New 
York, and to promote such scientific and 
educational objects as my said executors and 
trustees may more particularly designate,”’ 
and provided that in case such institution 
should be incorporated satisfactorily to them 
within the life of the survivor of two specified 
lives in being, the executors and trustees 
were authorized to organize the corporation, 
and convey or apply to its use the residue of 
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his estate, or so much as they should deem 
expedient. The will further provided that in 
case said institution should not be so incor- 
porated, or if for any reason the executors 
and trustees should deem it inexpedient so to 
eonvey or apply said fund, or any part thereof, 
then they were authorized to apply the same 
‘‘to such charitable, educational and scientific 
purposes’’ as in their judgment will render 
the same ‘‘most widely and substantially 
beneficial to the interests of mankind.’’ The 
trustees obtained the charter as thus required, 
and conveyed to it the residuary estate. It 
was held, five of the judges of the court dis- 
senting, that the trust was void for want of a 
certain designated beneficiary, for ancertainty 
and indefiniteness in the objects thereof, and 
for excess of discretion in the trustees. 





It is a great pity, of course, that such a 
splendid intention must come to nothing by 
reason of a legal fault in the form of its ex- 
pression. Where the design is so plain the 
disappointment is worse than it would be if 
some question existed in that respect. The 
law recognizes the right of a man to thus dis- 
pose of his estate, but it exacts obedience to 
certain rules and doctrines on his part in the 
interest of general justice and propriety. If 
a man prefers to thwart the expectations of 
his relatives by bequeathing his money to 
charity there is a way for him to do so; but 
he must observe all the formalities or his 
right will be forfeited and his will annulled. 
His wealth is his own to do with it as he 
pleases in one sense, but in another sense he 
is only a custodian who is subject to well de- 
fined restraints and responsibilities. The law 
is his master even in the matter of giving 
away his money and quickly turns his plans 
to mockery when they conflict with its pre- 
cepts. His privileges as a testator are not 
absolute, but conditional and dependent ; and 
an error of the slightest sort, as in this case, 
is enough to upset his calculations and in- 
tentions. 








NOTES OF RECENT DECISIONS. 





Trust—EQuity—LimitaTions OF ACTIONS 
— CertiricaTte or Deposrt.—In Gutch v. 
Fosdick, decided by the New Jersey court 
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of chancery, moneys amounting to $4,000 
having been deposited by F G, in trust, with 
J E, J E afterward, on July 3, 1877, delivered 
to F G a writing, signed by him, as follows: 
“Thereby certify that I hold in trust for F 
G the sum of $4,000, for which I agree to 
pay interest at five per cent. per annum, and I 
promise to refund to her the said $4,000 on 
demand.’’ More than six years after the 
date of this instrument, and shortly after the 
death of JE, F G made a demand for the 
$4,000, with interest, upon the administratrix 
of J E, and then filed her bill to enforce pay- 
mentthereof. It was held (1) that although re- 
covery of the $4,000 might be had at law, yet 
equity will also enforce payment of it, as the 
execution of a trust; (2) that because re- 
covery may be had at law, and in an action 
at law therefor the statute of limitations may 
be interposed as a defense, the same statute 
may be interposed as a defense in a similar 
suit in equity; (3) that the certificate of J E 
is of a deposit in trust, and is not a promis- 
sory note; (4) that upon such a certificate, 
payable on demand, the cause of action ac- 
crues when demand is actually made, and not 
at the date of the instrument, as in the case 
of a promissory note; (5) delay in demand- 
ing payment under such an _ instrument, 
during the life of the trustee, does not alone 
constitute laches fatal toa suit in equity. 
McGill, Ch., says: 

The third ground of demurrer was principally re- 
lied upon at the argument. It was insisted for the 
demurrants that the declaration or certificate by Mr. 
Erwin must be treated as, in effect, a mere promis- 
sory note, payable on demand, which might have been 
sued upon at law; that in a suit at law the statute of 
limitations might have been interposed as a bar to re- 
covery, because it is settled in this State and elsewhere 
that a note payable on demand may be sued upon at 
its date without previous actual demand, and hence 
the right of action accrued at the date of the certificate, 
(Larason v. Lambert, 12 N. J. Law, 247), and that un- 
der such circumstances a court of equity will follow 
the law, apply the statute and refuse the decree 
asked for. If I assume the status of the declaration 
of trust to be as the demurrants insists, I must 
acquiesce in their conclusion. Inthe case of Kane v. 
Bloodgood, supra, Chancellor Kent said: “I cannot as- 
sent to the proposition that all cases of direct and ex- 
press trust arising between trustee and cestui que 
trust are to be withdrawn from the operation of the 
statute of limitations notwithstanding a ciear and cer- 
tain remedy exists at law. The word ‘trust’ is often 
used in a very broad and comprehensive sense. Every 
deposit is a direct trust. Every person who receives 
money to be paid to another, or to be applied to a par- 
ticular purpose, to which he does not apply it, is a 
trustee, and may be sued either at Jaw for money had 
and received, or in equity, as a trustee for a breach of 





trust.’”’ From the examination of a large number of 
decisions the chancellor deduces this rule: “That the 
trusts intended by the courts of equity not to be 
reached or affected by the statute of limitations are 
those technical and continuing trusts which are not at 
all cognizable at law, but fall within the proper, pecu- 
liar and exclusive jurisdiction of this court.’’ This 
rule has been repeatedly adopted and approved in 
this State. Marsh’s Ex’rs v. Oliver’s Ex’rs,14 N. J. 
Eq. 262; McClane v. Shepherd, 21 Jd. 76; Partridge v. 
Wells, 30 Jd. 176; affirmed on appeal, 31 Jd. 362; 
Buckingham v. Ludlum, 37 Jd. 145; Kirkpatrick v. 
McElroy, 41 Jd. 539. In the case of Partridge v. Wells, 
Vice-Chancellor Van Fleet, after stating the rule 
says: “The test then obviously prescribed by the rule 
is, had the suitor a remedy at law which he has lost? 
If the complainant in this case had a complete 
remedy at law, which has been lost by loss 
of time, he is not entitled to the remedy he seeks here.” 
Under the assumption that the certificate or declara- 
tion of trust is in effect a mere promissory note, pay- 
able, with interest, on demand, the case comes clearly 
within the test just quoted. Butis this certificate or 
declaration to be regarded as virtually a promissory 
note? It is to be observed that by it Jacob Erwin de- 
clares that he holds $4,000 in trust, not that he owes 
that sum, and that he will refund it, not pay it. The 
language is evidently selected with care, tofully and 
consistently express a deposit in trust in contradis- 
tinction from a promised payment of a loan or indebt- 
edness. The declarant does not owe; he holds in trust. 
Considered independently of the words “in trust,” the 
word ‘‘hold”’ implies a defensive possession, entirely 
consistent with that of atrustee. The declarant is to 
pay interest while he thus holds, but he is not to pay 
the principal sum; that he is torefund. The word 
“pay,’? importing indebtedness, is applied only to the 
interest which springs from the use of the fund. 
When disposition of the fund itself is mentioned, the 
word “refund” is used in the sense of “restore.” I 
fail to perceive how more apt words could be selected 
to express the idea of a pure deposit in trust; and be- 
sides itis a continuous trust, for it contemplates a 
holding which will justify payment for the use of the 
fund. The certificate then does not stand upon the 
footing of a promissory note, which treats of the pay- 
ment ofan indebtedness, but upon the footing ofa 
deposit confinuing trust until the cestui que trust 
shali, by her act in demanding payment, determine 


the trust. 
Considerable contrariety of opinion exists in the 


courts of the several States as to whether a certificate 
of deposit, ‘payable on demand, can be sued upon be- 
fore demand has actually been made. I think that 
the better opinion is that it cannot be sued upon before 
demand. Ido not find any adjudication in this State 
upon this subject, and I regret that my time has not 
permitted me to exhaustively examine the decisions 
of our sister States as I could wish. That which I con- 
sider the better opinion prevails in New York (Payne 
v. Gardiner, 29 N. Y. 146; Pardee v. Fish, 60 Jd. 265; 
Howell v. Adams, 68 /d. 314; Boughton v. Flint, 74 Jd. 
476; Munger v. Bank, 85 Jd. 580; Smiley v. Fry, 100 Jd. 
262), and in Pennsylvania (Trickett Lim. § 224); Mary- 
Jand (Savings Inst. v. Weedon, 18 Md. 320): Vermont 
(Bellows Falls Bank v. Rutland Co. Bank, 40 Vt. 377); 
Minnesota (Mitchell v. Easton, 37 Minn. 335), and 
perhaps other States. Most respectable authority how- 
ever holds the other way. Curran v. Witter, 68 Wis. 
16; Brummagim v. Tallant, 29 Cal. 503; Poorman v. 
Mills, 35 Id. 118; Tripp v. Curtenius, 36 Mich. 496; Kil- 
gore v. Buckley, 14 Conn. 862. In recogn‘zing the first 
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cited of these authorities as holding the better 
opinion, I agree with Chief Justice Bronson in his re- 
mark in Downes v. Bank, 6 Hill, 297, where he says: 
“IT do not find that the point has ever been decided, 
but it may be that this is the first case where a man 
has sued his banker without first drawing on him for 
the money. Weare reminded that where the prom- 
ise is to pay on demand, the bringing of the action is a 
sufficient request. If that were a new question, I 
think the courts should not again fall into the absurd- 
ity of admitting that there must bea demand, and 
still holding that a suit may be commenced without 
any prior request. They would either say that no de- 
mand was necessary, or else that it was a condition 
precedent to the right of action. It is an anomaly in 
the law thatthe breach of the defendant’s contract 
should be made out by the very fact of suing him upon 
it. Inall other cases there must be a breach before 
suit brought. The rule ought not to be extended to 
cases which do not fall precisely within it.’ By the 
allegations of the bill in this case it distinctly appears 
that the actual demand for the restoration of the 
$4,000 was first made within six years previous to the 
commencement ofthis suit. Ifthe money had been 
sued for at law the suit would not have been barred 
by the statute of limitations; hence that statute will 
not be applied here. I: is insisted forthe demurranta, 
that if the complainant’s recovery is not barred by the 
statute of limitations, this court will nevertheless deny 
her relief because of her unexplained laches in making 
demand and instituting her suit. Iam not willing to 
adopt this course at thistime. Here is an express 
continuing trust, presumably acquiesced in by both 
trustee and cestui que trust, untilthe trustee died. 
The trust was apparently intended to be of indefinite 
duration for the benefit of the cestui que trust. How 
can it be said that she was guilty of laches in not de- 
termining it? I donot think thatthe bill exhibited 
laches upon her. But upon this insistment the de- 
murrer itself is defective, for it fails to point out that 
the bill is objected to for the reason that it shows the 
complainant to have been guilty of laches. Van 
Houten v. Van Winkle, 46 N. J. Eq. 380. 





Contract — REsTRAINT OF TRaApDE. — In 
Mills v. Dunham, 64 L. T. Rep. (N.S.), 712, 
recently decided by the English Court of Ap- 
peal, by an argument made between the 
plaintiffs, who carried on the business of 
manufacturers of an antiseptic substance, and 
the defendant, it was agreed that the defend- 
ant should become the traveler and assistant 
of the plaintiffs at asalary, and that he should 
‘‘call upon and solicit orders’’ for all articles 
and commodities in the way of the plaintiffs’ 
business of antiseptic manufacturers; that 
one week’s notice on either side should ter- 
minate the agreement, and that, in the event 
of such termination, the defendant should not 
for or on account of any employer, or on his 
own account, at any time, either by himself 
or in partnership with any other person or 
persons or firm, ‘‘call upon or directly or in- 
directly solicit orders from or in any way 
deal or transact business with’’ any person or 





firm who during the continuance of the agree- 
ment should be customers of the plaintiffs, or 
any of their successors, or any of the succes- 
sors in business of such customers. The 
agreement was terminated, and the defend- 
ant entered the employment of a rival firm of 
antiseptic manufacturers, and solicited and 
obtained orders from some of the plaintiffs’ 
customers for the substance manufactured by 
his then employers. Upon a motion to re- 
strain the defendant from committing any 
further breach of the agreement, held, (affirm- 
ing the decision of Chitty, J.), that, accord- 
ing to the true construction of the agreement, 
its object was to prevent the defendant, after 
he had left the plaintiffs’ employment, from 
transacting with any person who had been 
the plaintiffs’ customers business of a similar 
kind to that carried on by the plaintiffs ; that 
the agreement did not go beyond what was 
reasonable for the protection of the plaintiffs, 
and it was therefore valid and could be en- 
forced by injunction. Lindley, L. J., says: 


This is an appeal by the defendant from an order 
of Chitty, J., restraining him from dealing with cus- 
tomers of the plaintiffs in violation of an agreement 
entered into by him. The case turns upon the ques- 
tion whether that agreement has been correctly con- 
strued by the learned judge. If it has, the order 
appealed from is right; if not, then the order is wrong. 
The facts which it is necessary to bear in mind may be 
very shortly stated. Dunham, in 1887, entered into 
the employment of two persons, who were carrying on 
business in partnership under the style of “The Food 
Antiseptic Company.’’ The business consisted in the 
manufacture of an antiseptic substance known as 
“Frigiline.”’ What its nature is does not concern us. 
The agreement for service was determined by notice, 
and Dunham entered into the service of a rival firm, 
who sold an antiseptic substance which they called 
“Freezali.”?> The contract between the plaintiffs and 
the defendant is not as clear as it might be. The de- 
fendant is engaged by the plaintiffs to act as their 
traveler and assistant at salary, with an allowance at 
a certain rate for traveling expenses in London, and 
at another rate inthe country. This must mean that 
he is to travel for them in England and Wales; it can- 
not extend to China or Japan. The defendant then 
agrees (1) to become the traveler and assistant of the 
plaintiffs, at the above salary; and (2) to devote his 
whole time, his best energies and attention, to pro- 
mote and further the business of the plaintiffs; (3) 
that it shall be, amongst other things, the duty of the 
defendant to travel the country and districts required 
by the plaintiffs, and to call upon and solicit orders for 
all articles and commodities in the way of the plaint- 
iffs’ trade or business of antiseptic manufacturers 
and to receive moneys for or on account of the plaint- 
iffs, and to transmit by the first practicable post, or 
otherwise deliver, all orders and moneys so received 
to the plaintiffs. Iapprehend that “country and dis- 
tricts required by the plaintiffs’’ is not to be read in 
such a sense that the plaintiffs could have required the 
defendant to go abroad. The defendant agrees (4) 
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to make a daily report of all calls made by or upon 
him. This must refer to calls made by or upon him in 
relation to the plaintiff’s business. Then comes the 
fifth, which is the important clause, and provides that, 
after the determination of the agreement by notice, or 
by breach of the stipulations or otherwise, “the said 
J. V. Dunham shall not, for or on account of any em- 
ployer, or on his own account, at any time, either by 
himself or in partnership with any other person or 
persons, or firm, call upon or directly or indirectly so- 
licit orders from, or in any way deal or transact busi- 
ness with, any person or firm who during the continu- 
ance of this agreement shall be the customers of the 
said G. S. Mills and A. Mitchell, or any future succes- 
sors of the Food Antiseptic Company, or any of the 
successors‘in business of such customers.’? That 
clause is expressed in very wide terms. It is con- 
tended on one side that it means literally what it says, 
and according to that construction, it would preclude 
the defendant from having communication with any 
of the customers of the plaintiffs’ firm on any business 
whatsoever; would forbid his calling on any of those 
customers to solicit orders for a watchmaker or an 
umbrella-maker. Mr. Levett says this is what the 
parties were driving at. The other side say that you 
must look to the other clauses of the deed to see what 
the parties were driving at, and that this clause must 
be limited to business similar to that carried on by the 
plaintiffs, and that to give it any wider operation, 
though not doing violence to the language of the 
clause, would be doing violence to tbe spirit of the 
agreement. Now, the first thing we have to do is to 
ascertain the real meaning of the parties by construing 
the agreement without any leaning either way. I 
think that Mr. Levett’s contention that you are to 
treat a restraint of trade as prima facie bad, and throw 
upon the person supportisg it the onus of showing 
that it is reasonable, is introducing a wholly unsound 
principle into the construction of documents. I do 
not think that James, V. C., in Leather Cloth Company 
v. Lorsont, 21 L. T. Rep. (N. 8.) 662; L. R., 9 Eq. 353, 
meant to lay down any such rule. His lordship says: 
‘*All the cases, when they come to be examined, seem 
to establish this principle, that all restraints upon 
trade are bad as being in violation of public policy, 
unless they are natural, and not unreasonable for the 
protection of the parties in dealing legally with some 
subject-matter of contract.”” And on these expres- 
sions Mr. Levett relizd. But his lordship went on to 
say: ‘Public policy requires that when a man has by 
skill or by any other means obtained something which 
he wants to sell, he should be at liberty to sell it in the 
most advantageous way in the market; and in order 
to enable him to sell it advantageously in the market 
it is necessary that he should be able to preclude him- 
self from entering into competition with the pur- 
chaser. In such a case the same public policy that en- 
ables him to do that does not restrain him from aliena- 
ting that which he wants to alienate, and therefore 
enables him toenter into any stipulation, however re- 
strictive it is, provided that restriction in the judg- 
ment of the court is not unreasonable, having regard 
to the subject-matter of the contract.” Looking at 
the whole of the language, I do not understand his 
lordship as saying that you are to approach the con- 
tract witha leaning either way. You are to construe 
the contract, and then see whether itis legal. In my 
opinion the construction which Chitty, J., has put 
upon this contract is the true one. I cannot think that 
the parties intended such a wide restraint as has been 
contended for by Mr. Levett. The object of the 1 
iffs was to prevent the defendant from being allowed 








to do anything which would be detrimental to their 
business; I think that ‘‘transact business” ought to be 
construed as confined to business similar to that of 
the piaintiffs. If that view be correct, it does not ap- 
pear to me that the agreement goes beyond what is 
reasonable for the protection of the plaintiffs, and 
that, considering its nature, it is aecording to the 
cases referred to in Davies v. Davies, 36 Ch. Div. 359, 
not made unreasonable by there being no limitation 
as to time or distance. It is therefore unnecessary to 
consider the question whether the covenant is sever- 
able. 
Lopes, L. J., says: 

I entirely agree, and will shortly state my reasons. 
The principle deducible from ail the cases is, that the 
question to be determined is whether the restraint, 
having regard to all the circumstances of the case and 
the nature of the employment, is greater than is nec- 
essary for the protection of the person in whose favor 
it is imposed. Mr. Levett argues that in the present 
case the covenant in clause 5 is so wide that it will 
prevent Dunham from having any dealings at all with 
any persons who were customers of the plaintiffs 
during his employment; that Dunham could not buy 
beef or watches from any of those customers, and 
could not be employed by any of them about any busi- 
ness. The plaintiffs say that, on the true construction 
of the document, those wide terms ought to be con- 
fined to a business similar to that of the plaintiffs. An 
agreement of this kind must be construed like any 
other agreement; that is, you must without any bias 
on one side or the other extract the intention of the 
parties from their words. I agree that if clause 5 stood 
alone it would be difficult to escape from Mr. Levett’s 
conclusion. But, in construing one clause of an agree- 
ment, the whole of the agreement must be looked to. 
Here I find, first, that the plaintiffs are described as 
manufacturers, trading under the style of “The Food 
Antiseptic Company:” next, that Dunham engages to 
do his utmost to promote and further “the said busi- 
ness” of the plaintiffs. Then by clause 3 his duty is 
defined as being to travel the country as required by 
the plaintiffs, and to call upon ani solicit orders for 
all articles and commodities in the way of the plaint- 
iffs’ trade or business of antiseptic manufacturers. 
After looking at these provisions, I take up clause 5, 
which provides that after the determination of the 
agreement Dunham shall not,“‘for or on account of any 
employer, or on his own account, at any time, either 
by himself or in partnership with any other person or 
persons or firm, call upon, or directly or indirectly 
solicit orders from, or in any way de.! or transact 
business with, any person or firm who, during the 
continuance of this agreement, shall be customers” of 
the plaintiffs or their successors in business. Constru- 
ing this by the light of what has gone before, I have 
come to the conclusion that what the parties had in 
view was not business of any kind, but business of the 
kind mentioned before. If so, the stipulation does 
not go beyond what is reasonable for the protection of 
the plaintiffs, and is, in my opinion, a legal stipulation. 
In coming to this conclusion, we have the satisfaction 
of knowing that we are doing substantial justice, for 
the defendant is acting fora firm who are in direct 
rivalry with the plaintiffs. 


Kay, L. J., says: 

I donot dissent from the conclusion of my learned 
brethren that the decision of Chitty, J., in this case 
ought to be affirmed. We do not at all doubt the law 
on the subject. It is shown by Mumford v. Gething, 7 
C. B. (N.S.) 305, tbat stipulations of this kind are 
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looked upon as advantageous to the public if so re- 
stricted as not to go beyond what is needed for the 
protection of the employer. They ought not then to 
be construed with a bias as being prima facie illegal, 
but construed fairly. Still the difficulty I have felt has 
not been entirely removed as to what is the meaning 
of the words in clause 5, and whether Mr. Levett’s 
construction of them is not the better one. The plaint- 
iffs’ business is not mentioned in detail; it is first al- 
luded to in the description of the plaintiffs’ and is next 
referred to as “the said business” of the plaintiffs. 
Then clause 5 contains no reference to “‘the said busi- 
ness,’? and no reference to the manufacture of anti- 
septic substances, and, as Mr. Levett forcibly observed, 
the phrase is changed, and an expression is used 
which does not merely denote that the defendant 
shall not compete with the plaintiffs’ business, 
but the agreementis that he shall not in any way deal 
or transact business with any of the plaintiff’s cus- 
tomers. Mr. Levett contends that the plaintiffs in fram- 
ing the agreement, were not satisfied with binding the 
defendant, not to apply to the custoniers on behalf of 
any competing business, but intended to preclude him 
from having any businesa relations with any of the 
customers. Looking at clause 5 alone, that is its plain 
meaning, for I cannot see any difference between 
“shall not in any way transact business,” and “shall 
not transact any business whatever.”? It was sugges- 
ted that the use of the word ‘“‘customers”’ had an effect 
on the construction of “business,’? but I think the 
only effect of the word is to define the persons with 
whom business was not to be carried on. I agree that 
the whole of the document is to be looked to, but my 
doubt, has been whether there is in clause5 such 
ambiguity as to letin the canon of cunstruction 
which allows us to explain an expression by reference 
to otber parts of the document. With much doubt I 
think there is. If there is any ambiguity in a stipula- 
tion between employer and employed imposing a re- 
striction on the latter, it ought to receive the narrower 
construction rather than the wider; the employer 
ought to have the benefit of the doubt. It would not 
be following out that principle correctly to give the 
stipulation a wide construction, so as to make it illegal, 
and thus set the employed free from all restraint. It 
is alsoa settled canon of construction that where a 
clause is ambiguous, a construction which wil! make it 
valid is to be preferred to one which will make it void. 
This is analogous to the rule laid down in Grey v. 
Pearson, 6 H. L. Cas. 61, referred toin Abbott y. 
Middleton, 7 Jd. 86. For these reasons I am of opin- 
ion that the decision of Chitty, J., ought to be af- 
firmed. 


ExrecuTIion— EXxEMPTION—INSURANCE DeE- 
RIVED FROM Exempt Property.—In Rey- 
nolds v. Haines, 49 N. W. Rep. 851, the 
Supreme Court of Iowa hold that under 
Code Iowa, § 3072, which exempts from sale 
on execution for debt the books and instru- 
ments of a practicing physician who is the 
head of a family, money arising on an insur- 
ance of the property against loss by fire is 
also exempt. Beck, C. J., says: 


The purpose of the statute is to secure to the debtor 
who is the head of the family—a physician and sur- 
geon in this case—the instruments, books, and other 
articles which enable him to practice his profession. 





Its purpose is to secure the necesaries of life—food, 
raiment, and shelter—to families who are dependent 
upon heads thereof, by securing to them the instru- 
ments and means by the use of which they are enabled 
to support their families. The exemption is plainly 
for the benefit of familtes of debtors, for those having 
no family can claim no exemption. The stat- 
ute must be liberally construed, to carry out its pur- 
pose and spirit. Bevan v. Hayden, 13 Iowa, 122; 
Davis v. Humphrey, 22 Iowa, 139; Kaiser v. 
Seaton, 62 Iowa, 463, 17 N. W. Rep. 664. The 
debtor in the case before us was authorized, un- 
der the statute, to hold the property in question ex- 
empt from debts, if itwere used for the purpose of 
his profession. It is plain that the use for which the 
property was kept determined the question of its ex- 
emption. The books, instruments, etc., of the physi- 
cian and surgeon may be kept subject to the anthority 
to change them, by sale or otherwise, in order to pro- 
cure those of better character or improved construc- 
tion. It is plain that the physician may sell his books, 
and replace them by better ones. Such sale is a proper 
use of his books and instruments in his profession. 
Another proper use of his books and instruments is 
their preservation from injury and destruction. He 
may insure them, to protect himself and family from 
loss from fire. The fact that they were insured would 
not make them subject to his debts. If they are de- 
stroyed by fire, the indemnity secured by insurance 
stands in the place of the books. It is intended to 
preserve the physician’s library by securing means for 
its restoration after itis lost by fire. Surely that in- 
demnity which is the indebtedness of the insurance 
company, or the money paid by it, stands in the place 
of the library, and ought to be, as it is, exempt from 
execution. The money due on the policy stands in the 
place of the property destroyed, and this must be true 
whether the money takes the place of the property by 
contract, or is acquired in invitum by proceedings 
against the owner. 

It is plain that a trespasser, by appropriating the 
property and converting it to his own use, cannot 
make it subject to the payment of the owner’s debts 
by holding the value of the property the measure of 
the debtor’s damages for the trespass, subject to gar- 
nishment by the creditors. If he could do this, it 
would be a covenient method to defeat the exemptions 
ofthe statute. As we before remarked, the object of 
the statute is tosecure to the family the benefit of cer- 
tain property. These benefits cannot be enjoyed un- 
less. the debtor have the unrestricted use and control 
of the property, free from liability for debts as long as 
it is owned ‘and used by him. When it is used for 
other purposes than the support of the family, it be- 
comes liable for debts. But the change of the property 
into money will not indicate an immediate abandon- 
ment of the claim of exemption to the money on the 
ground of a purpose toinvestitin like or otherexempt 
property. Until anopportunity exists to make such 
investment, which is not a change of articles of ex- 
empt property, the debtor ought not to be presumed 
to abandon his claim. The debtor, as we have seen, has 
the authority to change the articles of exempt property 
by sale and purchase, exchange, or otherwise. He can- 
not be presumed to have abandoned his right to this 
authority until he has nad an opportunity to exercise 
it. The creditor cannot complain of its exercise 
He is defeated of no right thereby. The property 
is held free of his debt, and he is not prejudiced by the 
change to the other like property. 


These doctrines and conclusions find support in the 
following decisions of this court: Kaiser v. Seaton, 
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62 Iowa, 463, 17 N. W. Rep. 664; Mudge v. Lanning, 68 
Iowa, 641, 27 N. W. Rep. 793. See, also, cases cited in 
Kaiser v. Seaton, supra, and the following: Evans v. 
Harvester Works, 63 Iowa, 204, 18 N. W. Rep. 881; 
Brainard \. Simmons, 67 Iowa, 646, 25 N. W. Rep. 844; 
Leavitt v. Metcalf,2 Vt. 342; Mulliken v. Winter, 2 
Duv. 256; Tillotson v. Walcott, 48 N. Y. 188 

Counsel for plaintiffs cite Wooster v. Page, 54 N. H. 
125. Itis notin harmony with our conclusions. We 
think that the reasoning upon which it is based is not 
sound. Other cases cited by the same counsel are not 
in conflict with our conclusions. They are to the ef- 
fect that sales of exempt property, with no purpose 
to reinvest the avails in other like property, or to ex- 
change the articles of exempted property, or are cases 
involving the exemption of pension money, and some 
other cases involving like questions, none of which 
are in conflict with our conclusion in this case. 








BIGAMY. 





5. 

As ‘‘westward the star of empire takes its 
way,’’ and emigration flows in a continuous 
stream from east to west, trials for bigamy 
become more frequent in the States and ter- 
ritories west of the Mississippi, and questions 
of law applicable to such cases become of 
increasing importance to the lawyer engaged 
in the active practice of his profession. 

What is Bigamy?—It is ‘‘where any per- 
son, having a former husband or wife living, 
marries or lives and cohabits with another 
person as husband or wife.’’ But it is gen- 
erally provided that this does not apply ‘‘to 
any person whose husband or wife shall have 
voluntarily withdrawn and remained absent’’ 
for a specified number of ‘‘years together, 
the party marrying again not knowing the 
other to be living within that time, nor to any 
person legally divorced from the bonds of 
matrimony.’’ And, in some States where a 
decree of divorce has been duly entered, the 
party found to be in fault is not entitled to 
remarry during the life of the former hus- 
band or wife; and, if such party does so 
marry, then he or she is guilty of the crime 
of bigamy. 

However, as in almost all of the States and 
territories, if not in all of them, this subject 
is regulated by statutory law, and as each 
statute, in all probability, differs from the 
others in some respects, it will not be safe 
for the practicing lawyer to rely upon any 
general definition that may be given, but it 
will be better, in every instance, to consult 
the particular statute upon which the prose- 
cution is founded. 





The definition hereinbefore given is a 
statutory one, yet it appears to be fatallv de- 
fective in this: it provides that ‘‘any person 
having a former husband or wife living,’’ 
etc., when, in fact, it meansa ‘‘present,’’ 
and not a ‘‘former’’ husband or wife. A 
former husband or wife is one who had, at 
one time, been a husband or wife, but is not 
such now. Therefore the party might well 
have a former husband or wife living at the 
time of the second marriage, and yet be per- 
fectly free to marry again. The following 
appear to be better definitions. ‘‘Bigamy 
consists in contracting marriage during the 
continuance of a prior marriage.’’! ‘‘Every 
person who, having a wife or husband still 
living, willfully goes through the form of mar- 
riage with any other person, commits the 
offense called bigamy.’’? 

Marriage, Definition of.—Marriage is de- 
fined to be the legal conditions under which 
man and womam may lawfully cohabit and 
have legitimate children.* Those legal condi- 
tions which must exist or be performed before 
man and woman can lawfully cohabit, consti- 
tute a marriage.* A marriage is valid when all 
these conditions exist or are performed; 
invalid when one or more of them is wanting.° 

Former Marriage, Proof of, Necessary.—If 
the foregoing statements of the law be true, 
then nothing, that is required to be done by 
the law of the place where the marriage is 
solemnized, can be omitted. If anything thus 
requisite is omitted, the marriage is not valid, 
and a prosecution for bigamy, founded on 
such former marriage, followed by a second 
marriage, or by cohabitation with another 
as husband or wife, must necessarily fail, for 
the reason that it must be shown that the 
first marriage was valid by the law of the 
place where it was contracted. Thus, in 

12 Wharton’s Cr. Law (8th ed.), § 1682. 

21 Rapalje & Lawrence’s Law Dictionary, 125. 

3 Stewart on Marraige and Divorce, ch. 2. 

4 Ib., ch. 2. 

5 Ib., ch. 2. ’ 

6 Weinberg v. State, 25 Wis. 370; Bird v. Com., 21 
Gratt. 800; Green v. State, 58 Am. Rep. 670, 21 Fla. 
403; People v. Wentworth, 4 N. Y. Cr. Rep. 207; 
Tucker v. People, 7 N. E. Rep. 51, 117 Ill. 88; State v. 
Johnson, 93 Am. Dec. 241, 12 Minn. 476; People v. 
Lambert, 72 Am. Dec. 49,5 Mich. 349; 1 Wharton’s 
Ev. §§ 85, 86; Oneale v. Com., 17 Gratt. 582; King v. 
State, 40 Ga. 244; Com. v. Norcross, 9 Mass. 492; Com. 
v. Littlejohn, 15 7b. 163; Law of Witnesses, 292; Kopke 
v. People, 43 Mich. 41; People v. Humphrey, 7 Johns. 


314; State v. Roswell, 6 Conn. 446; People v. McQuaid, 
48 N. W. Rep. 161; State v. Cooper, 15 S. W. Rep. 327; 
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People v. Lambert,’ it was said: ‘‘Cases of 
prosecution for polygamy are not unfrequent 
where the first marriage was eharged to have 
been celebrated abroad, and the courts have 
always required proof not only of marriage 
in fact, but a valid marriage according to the 
foreign law.’’® If this be law, it will not be 
sufficient to prove that the parties had, in 
the State from which the defendant came, 
lived and cohabited together as husband and 
wife, and had held each other out to the 
world as such; nor to introduce a marriage 
certificate only; nor to prove by witnesses 
that they saw what purported to be a mar- 
riage, ceremony performed," nor even to 
prove that the defendant had admitted that he 
was married ; for none of these would prove 
that the marriage was valid under the laws 
of the State where the ceremony was per- 
formed, or that it was such that the courts of 
the State would hold to be legal and binding 
on the parties. There would be nothing to 
show just what the law of the State was and 
that each and every requirement of that law 
had been strictly complied with. Yet some 
of those courts which hold that there must be 
proof of a marriage valid by the law of the 
place where contracted, have decided that 
the first marriage may be proved by the ad- 
missions of the defendant; or by evidence 
of his admissions coupled with evidence that 
the parties lived and cohabited together as 
husband and wife," and by evidence that the 
defendant and the woman lived together, held 
themselves out to the world as husband and 
wife for years, had a family of children liv- 
ing with them as their children, that she 
signed and acknowledged deeds as his wife, 
and that, after the second marriage, she sued 
for a divorce.” While such evidence is com- 
Buckman V. State, 55 Ala. 154; State v. Armstrong, 4 
Minn. 335; Smith v. Smith, 1 Tex. 621; Rice v. Rice, 31 
Tex. 174; People v. Anderson, 26 Cal. 129; 1 Roscoe’s 
Cr. Ev. 465. 
772 Am. Dec. 49,5 Mich. 349. 
8 Citing 2 Greenl. Ev., § 461; Roscoe’s Cr. Ev. 310, 
320. 
9 People v. Lambert, supra. 
10 Tb. 
ll Reg. v. Povey, 14 Eng. Law & Eq. 549. 
* 2 People v. Humphrey, 7 Johns, 314. 
13 Com. vy. Jackson, 11 Bush, 679, 21 Am. Rep. 225; 
State v. Nadal, 29 N. W. Rep. 451, 69 Iowa, 478. 
14 Williams v. State, 54 Ala. 131,24 Am. Rep. 665; 
Halbrook v. State, 34 Ark. 511, 36 Am. Rep. 17; 
Dumas v. State, 14 Tex. App. 464, 46 Am. Rep. 241; 


‘State v. Hughes, 35 Kan. 626. 
15 State v. Gonce, 79 Mo. 600. 





petent and may be introduced and placed 
before the jury to corroborate other evidence, 
yet I do not think it is such as warrants a 
jury in finding a verdict of guilty; and, if it 
be all the evidence in the case, the court 
should instruct the jury to return a verdict 
of not guilty, for the reason that such evi- 
dence does not prove a valid marriage, and 
no presumption of the legality of the first 
marriage will be indulged in in cases of this 
character. The legal presumption of the 
validity of the first marriage would, to a cer- 
tain extent at least, overcome not only the 
presumption of innocence, but also the pre- 
sumption of the validity of the second mar- 
riage. 

If a man and woman be indicted for living 
together as husband and wife, without having 
been lawfully married, the presumption will 
be that the parties were married and this 
presumption must be overcome by the prose- 
cution."“ And the law so presuming, the 
presumption will be in favor of the validity 
of the second marriage; but such presump- 
tion will not arise if it involve the defendant 
in guilt.” It is appareng, therefore, that the 
prior marriage must be proved by proving, 
first, the laws of the country where the al- 
leged ‘marriage was celebrated ; second, by 
duly certified copy of the record of marriage 
if any, required by such laws to be kept, or by 
eye-witnesses of the ceremony ; and this evi- 
dence may be supplemented and corroborated 
by the admissions of the defendant, or by 
evidence showing that the parties had lived 
and cohabited with each other as husband 
and wife, or had acknowledged and held 
themselves out to be such. 

First. Laws of country where marriage 
celebrated. The courts of the State where 
the action is prosecuted will not presume, as 
against the presumption of the innocence of 
the defendant and the presumption of the 
validity of the second marriage, that the law 
of the place of marriage is the same as the 
law of the place of trial, and that a marriage 
shown to have been solemnized in another 
jurisdiction, but conforming to, and comply- 
ing with, all of the requirements of the 
statutes of the State where the defendant is 

16 Wilkie v. Collins, 48 Miss. 496; Green vy. State, 59 
Ala. 71. 
17 Weinberg v. State, 25 Wis. 370; Williams v. 


State, 44 Ala. 24; Blanchard v. Lambert, 43 Iowa, 228, 
22 Am. Rep. 245. 
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tried, was legal and valid under the laws of 
the foreign jurisdiction, but such laws must 
be proved as any other facts. Thus, in 
People v. Lambert, the court says: ‘‘And 
inasmuch as the foreign law is a fact which 
may be proved by one side or the other, and 
is a fact material to the issue in determining 
the legality of the alleged first marriage, the 
rule comes in and applies, that no presump- 
tion can be made against the innocence of 
the party charged with the crime. It is the 
duty of the commonwealth to prove every 
fact essential to make out the guilt of the 
accused, and the facts proved must be incon- 
sistent with the theory of his innocence, or 
with any theory except that of guilt. To 
prove the legality of the alleged first mar- 
riage the law of New Jersey must be shown; 
and the defendant cannot be called upon to 
give any proof on the subject.’’” 

In Tucker v. People,” to prove the mar- 
riage in Minnesota, there was introduced in 
evidence a certificate under the hand and 
seal of the clerk of the district court of the 
second judicial district of the State of 
Minnesota, that there wasin such office a 
certain record of marriage license and certifi- 
cate * * * (showing a marriage license 
and certificate of a clergyman that onthe 19th 
day of September, 1883, at St. Paul in the 
State of Minnesota, he joined in marriage the 
defendant and Mary E. Markham). There 
was the accompanying certificate of the judge 
that the attestation of the clerk was in due 
form. The court said: ‘‘There was no evi- 
dence whatever of any law or usage of Minne- 
sota upon the subject. We have a statute 
making the register of marriages in this State 
evidence of a marriage. It not only does 
not appear that there is any such statute in 
Minnesota, but it does not appear that by the 
law Minnesota there is any provision for the 
keeping of a register of marriages. It is 
laid down in 1 Greenl. Ev. § 484, that regis- 
ters of births and marriages made pursuant 
to the statutes of any of the United States 
are competent. It is because of their being 
made by public authority, and under the 

18 72 Am. Dec. 49. . 

19 Contra, State v. Nadal, 29 N. W. Rep. 451, 69 
Iowa, 478; where it is held that ia a trial ona charge 
of bigamy, a marriage sufficient in form to be valid 
under the laws of Iowa, celebrated in another State, 
will to be sufficient under the laws of that State when 


there is no evidence to the contrary. 
207 N. E. Rep. 51, 117 Ih. 88. 





sanction of official duty, that they, and ex- 
emplified copies of them, are received in 
evidence. It does not here appear that the 
registry in question was made by any such 
authority or sanction; it appearing merely 
that there were in the clerk’s office such 
marriage license, and certificate of marriage, 
copies of which were given;’’ and the judg- 
ment of conviction was reversed, although 
there was evidence of admissions by defend- 
ant thathe had married Mary E. Markham.” 

A record of this character proves only such 
things as are required to be recorded, and is 
not conclusive.” This would certainly be so, 
even when the law of the foreign jurisdiction 
has been proved, and a duly certified copy of 
the marriage register had been admitted in 
evidence, for there would be nothing to 
identify the defendant as the party referred 
to in the certificate, and, if the woman was 
still in the foreign country, how could she 
be identified? The identity of the parties 
must always be shown.” And, to over- 
come the presumption of innocence, it would 
certainly be necessary to prove that the party 
officiating had the necessary authority to per- 
form the ceremony of marriage ;* otherwise 
there would be no proof of a valid marriage ; 
yet in the case of State v. Abbey,” it was 
held that the official character of a justice of 
the peace, or of a minister of the gospel,’’ is 
established prima facie by proof that, for 
several years previous, as well as at the time 
in question he had been and was in discharge 
of the duties of such positions respectively, 
and generally reputed to be such in the 
vicinity where they lived.’’* 

Proof of Statute, how made.—The law 
of the place where the marriage was 
celebrated must be proved by printed 
copies under the seal of the State, or by pro- 
ducing copies otherwise authenticated in 
accordance with the law of the forum.” It 


21 See, also, Stanglein v. State, 17 Ohio St. 453. 

2214 Am. & Eng. Ency. of Law, 524 and notes, 3, 4. 

2314 Id., note 1, page 525; 1 Roscoe’s Cr. Ev. 466, 48 
Am. Dec. 116, 8 Greenl. 75; Com. v. Norcross, 9 Mass. 
492. 

% State v. Hodgskins, 19 Me. 155, 36 Am. Dec. 142; 
Weinberg v. State, 25 Wis. 377. . 

% 67 Am. Dec. 754, 29 Vt. 60. 

%6 See, also, State v. Kean, 34 Am. Dec. 162, 10 N. H. 
347; State v. Robbins, 44 Am. Dec. 64, 6 Iredell’s Law, 
23 


27 Latteret v. Cook, 63 Am. Dec. 428, 433, 1 Iowa, 1; 


Emery v. Berry, 61 Am. Dec. 622, 28 N. H. 473; State 
v. Abbey, 66 Am. Dec. 754, 29 Vt. 60; Chureh v. Hub- 
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cannot be proved by parol; but a volume 
published by authority proves itself.” It is 
safer to produce the statute itself, but if a 
witness is permitted to testify he must be an 
expert.*! 

Second. If the law of the place where the 
marriage ceremony was performed required 
a certificate of marriage and that such cer- 
tificate be recorded by a particular officer in 
a record required by law to be kept in his 
office, the marriage may be proved: (a) By 
a copy of such record certified as required by 
the act of congress ‘‘in such cases made and 
provided,’’ or as required by the law of the 
place of trial; (b) By eye-witnesses of the 
ceremony. 

A. By the Record.—That a marriage may 
be proved a copy of the record will not be 
disputed; but the determination of the ques- 
tion, ‘‘How must this copy of the record be 
certified?’’ depends to so great an extent 
upon the statutes of the State where the trial 
is had, that I shall content myself, in this re- 
spect, by a simple reference to some of the 
authorities already cited. 

B. By Eye-witnesses.—In State v. Kean,® 
the evidence offered to prove the first mar- 
riage of the defendant was that of a person 
who was present at the time of the marriage, 
and who testified that it was solemnized at 
Cornish, in the State of Maine, and that the 
settled minister of Cornish officiated in the 
services on that occasion. The witness tes- 
tified that the same clergyman officiated in 
‘the marriage services of the witness, and 
that he had also been present at several other 
marriages in Cornish, when the marriage 
ceremony was performed by him. There was 


bard, 2 Cranch, 187, where it is held that nothing but 
the impossibility of the obtaining a copy can excuse 
the non-production of such copy; Kopke v. People, 43 
Mich. 43. 

2% See note 25. Contra, Taylor v. Swett, 22 Am. Dec. 
156, 3 La. 33. 

29 People v. Calder, 30 Mich. 88. 

%® People v. Lambert, 72 Am. Dec. 49, 5 Mich. 349. 

31 See, note 27. In the Lambert case the following 
cases are cited: Vander Donckt v. Thelluson, 8 M. 
G. & 8. 812; Reg. v. Povey, 14 Eng. Law and Ey. 549. 
This last case was a bigamy case in which a woman 
had been allowed to testify toa marriage in fact by a 
minister in Scotland, and to the legality of it, but the 
conviction was quashed by the court of criminal appeal, 
such evidence being held to be insufficient to prove a 
valid marriage. 

32 See notes 18, 20, 21, 23, 24. 

33 34 Am. Dec. 162,10 N. H. 347, 20 Iowa, 98, 35 N. 
H. 22. 





further evidence showing a cohabitation of 
some years subsequent to this marriage. The 
court held that a ‘‘marriage may be proved 
by any person who was present at the cere- 
mony, provided that such circumstances are 
also proved from which the jury may pre- 
sume that it was a valid marriage according 
tothe laws of the country in which it was 
celebrated,’’ and held the evidence of mar- 
riage to be sufficient ; yet there was no proof 
of the formalities necessary by the laws of 
Maine to constitute a valid marriage, no 
proof that a license had been issued, and 
none that the person purporting to be the 
minister had signed any certificate of mar- 
riage, or had made any return of his (pre- 
sumed) official act to any officer. If the law 
of Maine on this subject had been given in 
evidence, and it had appeared that the com- 
mon law respecting marriage had not been 
abrogated, then this evidence might have 
been sufficient; but even this is rendered 
doubtful by the decision in Reg. v. Povey.™ 

The following is the law as laid down by a 
recent and valuable work. ‘‘Any person 
present at the marriage may testify thereto, 
whether a third party or the celebrant, and, 
in the general, even the parties themselves.’’™ 

D. R. N. Biracksurn. 

34 See note 29. In Brewer v. State, 59 Ind. 101, 103, 
it is said ‘*no case can be found which holds that oral 
proof is not admissible on the question of marriage.’’ 
See, also, U. S. v. De Amador, 27 Pac. Rep. 488, where 
it is also held that “where a marriage celebration is 
proven, the contract, capacity of the parties, and the 
validity of the marriage will be presumed.” 


814 Am. & Eng. Ency. of Law, 525. See, also, State 
v. Marvin, 35 N. H. 22; State v. Williams, 20 Iowa. 98. 








INSURANCE—CONDITIONS OF POLICY—SALE 
OR TRANSFER OF PROPERTY — CHANGE IN 
THE TITLE OR POSSESSION—LEASE WITH 
OPTION OF PURCHASE. 


SMITH V. PH«ENIX INS. CO. 





Supreme Court of California, Sept. 21, 1891. 


Putting a lessee in possession of insured property 
under a contract that he shall buy the property on the 
expiration of his lease, or, at his option, at any time 
during its continuance, does not violate a condition of 
the policy that shall become void if any change takes 
place in the title or possession, when, on application 
for the insurance, the building was in process of erec- 
tion, untenanted, and the company had notice of the 
contemplated lease and change of possession, though 
not of the agreement to convey contained in the lease. 


BEATTY, C.J.: In March, 1890, we made a 


decision inthis case reversing the judgment of 
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the superior court, with directions to enter judg- 
ment on the findings in favor of the appellant. 
23 Pac. Rep. 383. After a rehearing of the case, 
and upon fuller consideration of the questions in- 
volved, we are satisfied that our former decision 
was erroneous, and that the judgment of the su- 
perior court should be affirmed. The action is 
upon a fire insurance policy. Plaintiffs had judg- 
ment in the lower court, and defendant appealed 
from the judgment alone, claiming that upon the 
facts found the judgment should have been in its 
favor. The policy in suit was issued in August, 
1887, and the property insured consisted of a 
frame building designed for an hotel or boarding- 
house. The defendant was advised by the papers 
accompanying the application for insurance— 
which, by the terms of the policy, are made a part 
of the contract—that the building was occupied 
or to be occupied by a tenant (no particular ten- 
ant being named) for botel purposes; and itis 
found by the court, as alleged in the complaint, 
“that before said insurance wus effected defend- 
ant had full knowledge that said building was 
built by plaintiffs forthe purpose of renting the 
the same for a boarding and lodging house, and 
was to be occupied by the tenant of the plaintiffs, 
the said building not being at that time fully 
completed and furnished.’’ After the insurance 
was effected and the building completed, the 
plaintiffs, on December 24, 1887, by a written 
lease, demised the insured premises to one J. D. 
Stewart for aterm of five years, ata fixed rent, 
payable monthly. The lease also contained stip- 
ulations binding the plaintiffs to put in certain 
furniture, consisting of carpets, cooking range, 
gas-fixtures, etc., and binding Stewart to putin 
other necessary furniture. It was agreed that the 
building and furniture should be properly insured 
for the benefit of the parties as their interest might 
appear, and that Stewart, the lessee, should pay 
one-half of the expense of insuring the building 
and the entire expense of insuring the furniture. 
It was further agreed as follows: ‘Said party of 
the second part [Stewart] may at any time during 
said term of five years purchase said hotel, lots, 
and premises for the sum of twenty-five thousand 
dollars cash, and likewise purchase said carpets, 
gas-fixtures, and range at cost price. It is fur- 
ther agreed that said party ofthe second part will 
purchase said hotel, lots, and premises on or be- 
fore five years from this date for the sum of $25, 
000, together with said carpets, gas-fixtures, and 
range at their cost price.’*’ The defendant had 
no notice of these stipulations for purchase and 
sale of the property. Under this lease and agree- 
ment Stewart entered into possession of the 
insured premises, and so continued until the 
destruction of the hotel by fire in April, 1888. The 
plaintiffs thereafter, upon due notice and proofs 
of loss, demanded payment of the policy, which 
was refused by the defendant. Hence this action, 
which is defended onthe ground of an alleged 
violation by plaintiffs of the following conditions 
of the policy: ‘If the property be sold or transferred 





(in whole or in part), or upon the commencement 
of foreclosure proceedings against, or a sale un- 
der a deed of trust, or the existence of a judgment 
lien, or the issue or levy of an execution against 
any kind of property herein described; or if the 
proper'y be assigned under any bankrupt or in- 
solvent law, or any change takes placein the title 
or possession (except in case of succession by rea- 
son of the death of the assured), whether, by legal 
process or judicial decree, or voluntary transfer, 
assignment, or conveyance; or if the title or pos- 
session shall be changed from any cause whatsoever ; 
or if this policy shall be assigned before a loss, 
without the consent of the company indorsed 
hereon—this policy shall, in each and every in- 
stance, be void.’’ The passages which we have 
italicized are those to which attention is particu- 
larly directed; the claim of appellant being that 
the lease and agreement of sale, and Stewart’s 
possession thereunder, wrought a ‘change both in 
the title and possession of the property insured, 
involving a forfeiture by plaintiffs of all rights 
under the policy. 

In their argument at the rehearing counsel for 
appellant took the position, for the first time, that 
possession by Stewart, under the le se and asa 
tenant merely, without regard to the. contract of 
sale, was a violation of tbe provision of the policy 
against a change of possession. Butclearly this 
position cannot be maintained, in view of the 
statement made in the application upon which the 
policy was issued, to the effect that the building 
was to be occupied by a tenant for hotel purposes; 
and the fact found by the court that defendant 
had full knowledge, before issuing the policy, of 
the purpose for which the building was being 
constructed, and that it was to be occupied by a 
tenant. Occupancy of the identical character 
contemplated by the policy was not a change of 
possession. The issuance of the policy was an 
express consent to possession by a tenant, and, 
since no particular tenant was named, itwas a 
consent to occupancy by any tenant selected by 
the assured, subject, of course, to revocation by 
eanceling the policy and returning the premium 
if an objectionable tenant was selected. | 

The real and only question in the case is 
whether the contract of sale embraced in the 
lease, or Superadded to it, wrought a change in 
the title to the insured premises within the mean- 
ing of the policy, or imparted to the possession 
of Stewart a character materially different from 
the possession of atenant. Upon the question 
we held in our former decision, in accordance 
with the contention of appellant, that Stewart, by 
taking possession of the insured premises under 
the lease and agreement of December 24, 1887, 
not only acquired the right but became absolutely 
bound to complete the purchase; that henceforth 
the buildings were at his risk; that if they were 
destroyed the loss would be his alone, because he 
was obliged at the expiration of his term as ten- 
ant, upon tender of a deed for the land without 
the buildings, to pay the full contract price of 
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$25,000. From this it necessarily followed that 
Stewart, from the time of taking possession, ac- 
quired an insurable interest equivalent to the 
value of the buildings, and that, if plaintiffs could 
collect the insurance and keep it, they would be 
paid twice over for the buildings, so that they 
would have a direct interest in their destruction. 
Of course, upon these premises, it was impossible 
to avoid the conclusion that the effect of the trans- 
action with Stewart was to work a change in the 
title not merely nominal and technical, but sub- 
stantial and material to the risk, and necessarily 
violative of the conditions of the policy. But on 
afuller consideration of the case we are satisfied 
that the authorities cited in our opinion and in the 
briefs of counsel did not warrant usin holding 
that under the circumstances of this case Stewart, 
by taking possession under the lease and contract 
of December 24, 1887, became absolutely; bound 
to complete the purchase of the premises at the 
expiration of his term, notwithstanding the pre- 
vious destruction of the buildings. There can 
be no question that under such a contract the 
equitable title to the land, as between the vendor 
and vendee,is inthe latter. This is a familiar 
doctrine of equity, based upon the principle that, 
for the prevention of fraud and the enforcement 
of the just rights of the parties, equity will deem 
that to be done which ought to be done. The 
maxim is applied most frequently in actions by 
the vendee for specific performance of the con- 
tract, orin aid of his defense when the vendor is 
seeking to recover possession of the land upon his 
legal title. Laffan v. Naglee,9 Cal. 663; De 
Rutte v. Muldrow, 16 Cal. 505; Hall v. Center, 40 
Cal. 63; Dowd v. Clarke, 54 Cal. 48; King -v. 
Ruckman, 21 N.J. Eq. 509. 

Decisions almost innumerable to the same effect 
might be cited from the reports of this and other 
States, but they do not decide the question in- 
volved inthis case. There is a wide distinction 
between the proposition that the vendee in pos- 
session under an executory contract of sale may 
maintain the possession against the vendor as 
long as he performs his part of the agreement, 
and upon full compliance may enforce specific 
performance of the vendor’s contract to convey 
the legal title. and the proposition here contended 
for, viz., that the vendor in such a contract, not- 
withstanding the destrnetion of the subject of the 
contract, in whole or in part, before the date 
stipulated for payment and conveyance, and his 
consequent inability to make a conveyance of 
that for which the vendee has bargained, may 
nevertheless compel the vendee to pay the whole 
contract price in exchange for a fraction of the 
property sold. When we come to make a critical 
examination of the cases cited to this point, and 
especially the cases in which the precise questions 
we are considering are directly involved, we find 
that they lend a very slight support to the appel- 
lant’s contention. In the case of McKechnie v. 
Sterling, 48 Barb. 330, the doctrine is, it is true, 
carried to an extreme degree; but the authorities 





cited in support of that decision are not in point, 
anc the reasoning by which they are made to 
support the decision is very unsatisfactory. In 
Richter v. Selin, 8 Serg. & R. 439, the Supreme 
Court of Pennsylvania use this language: ** Where 
a contract is made forthe sale of land, equity 
considers the vendee as the owner of the estate 
sold, and the purchaser as a trustee for the vendor 
for the purchase mopey. So much is the vendee 
considered in contemplation of equity as actually 
seised of the estate that he must bear any loss 
that may happen to the estate between the agree- 
ment and the conveyance, and he will be entitled 
to any benefit which may accrue to it in the in- 
terval, because by the contract he is the owner 
of the premises to every intent and purpose in 
equity.’’ But this was said arguendo in deciding 
a case where the point was not directly involved, 
andthe proposition, true enough in general, and 
in its application to the circumstances of that case, 
was stated in its most unqualified form, and with- 
out regard to the special circumstances which in 
many cases render it inapplicable. Similar state- 
ments ofthe same doctrine are to be found in 
some of the insurance cases hereinafter referred 
to, with reference to most of which it was cor- 
rectly applied, as we shall see. But we shall also 
see that the doctrine has its reasonable limitations, 
and that this is one of the cases to which it cannot 
be applied without doing the wrong and injustice 
which it was designed to prevent. In the case of 
Wells v. Calnan, 107 Mass. 514, the facts were that 
the plaintiff agreed to sell the defendant a farm, 
and the defendant agreed to buy. On the day 
previous to that fixed for the payment and con- 
veyance, the buildings on the farm were destroyed 
by fire. The plaintiff tendered a conveyance in 
pursuance of the contract, and demanded pay- 
ment of the purchase price, which being refused, 
he sued for damages. It was held that he could 
not recover, because by reason of the destruction 
of the buildings he was unable to comply with 
the contract on bis part. Itis true the vendee 
had not taken possession, anc the court found it 
necessary to distinguish the cases in which lessees 
in possession had been held liable on their coy- 
enant to pay rent or make repairs notwithstanding 
the destruction of tenements by fire during the 
term. In those cases it was said the liability of 
the defendant resulted from the fact that the 
lessors had fully complied with their contracts, 
while in the case under consideration the plaint- 
iff was unable todoso. There can be no doubt. 
of the soundness of this distinction, and no ditli- 
culty, we think, in showing that it applies to the 
present case. In the earlier Massachusetts case, 
(Thompson v. Gould, 20 Pick. 134), it was applied 
where the defendant was in possession and had 
paid the purchase price for the purpose of sus- 
taining his right to recover back the money paid. 
In that case the agreement of purchase and sale 
was by parol, but the plaintiff paid at different 
dates the whole purchase price, and got receipts 
in writing specifying the purpose of the payments, 
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and he had entered into possession of the house. 
Clearly, under the circumstances, he had put 
himself in a position to enforce specific perform- 
ance of the contract to convey, and was the owner 
of the equitable title. But, before any conveyance 
was tendered, the house was destroyed by fire, 
and the plaintiff sued in assumpsit for the money 
paid. Ina well-considered cpinion the court held 
that he was entitled to recover back the money 
on account of failure of consideration. It was 
conceded that the contract of the vendor, 
though by parol, could, under the circumstances, 
have been specifically enforced, but it was denied 
that it could have been enforced against the vendee 
after destruction of the house. [It may be 
said that in this decision the mere legal rights of 
the parties were regarded, and that the court 
could not act upon the equitable doctrine for want 
of jurisdiction; but it will be seen that the equi- 
table doctrine was discussed in the opinion, and 
its reasonable limitations pointed out. What 
those limitations are it is not necessary that we 
should consider exhaustively. For the purpose of 
this decision, it is sufficient to say that no case 
has been cited, and we have discovered none, in 
which the vendee has been held bound to pay the 
purchase price where a valuable part of the prop- 
erty has beeh destroyed before the day fixed for 
payment and conveyance, unless he has taken 
possession under the contract of sale, or has the 
right to such possession uuder the contract before 
the occurrence of the loss. Now, in this case, it 
is to be remembered that the agreement between 
plaintiffs and Stewart consisted of a lease, for a 
term of five years, reserving a rent payable 
monthly in money, a stipulation giving Stewart 
the privilege of purchasing at $25,000 at any time 
during the term, and the contract binding him to 
purchase at $25,000 at the end of the term. 


In considering the question before us we may 
lay out of view the stipulation giving Stewart the 
privilege of purchasing, for clearly he was not 
thereby bound to take the property and pay for 
it, even if it remained whole and intact. To de- 
termine the character of his possession with re- 
ference to the extent of his liability upon his 
agreement to purchase, the contract is to be 
viewed as if it consisted merely of the lease and 
the agreement to purchase. Would Stewart, en- 
tering under such a cuntract, at the beginning of 
the term demised, be deemed, for the purpose of 
enforcing a most inequitable liability, to have 
entered and to be holding under his contract of 
purchase? Clearly he would not, if his possession 
could be referred to either the lease or the con- 
tract as distinct from the other; for there can be 
no doubt that during the term of the lease he 
would hold under that. His right to remain in 
possession would depend on his payment of rent 
and performance of other covenants of the lease 
and would be determined by failure so to pay and 
perform. And we think that, for the purpose of 
determining his liability under his agreement to 
purchase, in case of destruction of a material part 





of the property sold prior to thetime for payment 
and conveyance, this distinction between the lease 
and agreement ought to be made. It is reasonable 
and equitable, and not opposed to any authority 
cited, unless the case in 48 Barb., above re- 
ferred to, should be deemed an authority 
against it. Ifso, wecan only say that we think 
that case goes to an unreasonable length, and that 
it ought not to be followed. On the contrary, we 
taink the best-considered cases warrant us in 
holding that the liability of Stewart upon his 
agreement to purchase ended with the destruction 
of tbe hotel; that it was never at hisrisk, but was 
always at the sole risk of the plaintiffs. But ap- 
pellant contends that even on this view there was 
a change of title and possession within the mean- 
ing of the policy, and he cites a number of cases 
to sustain the proposition that the equitable own- 
ership of a vendee under a contract of purchase 
constitutes a sole, absolute, and unconditional 
ownership, and consequently that the vendor 
cannot also be the sole, absolute, and uncondi- 
tional owner. A review of these cases, however, 
will show that they differ essentially from the 
case in hand. In the case of Hough v. Insurance 
Co., 29 Conn. 10, the legal title to the property 
insured was in a trustee, who held it as security 
for about $1,600, subject to which incumbrance 
the plaintiff and two others owned the equitable 
title in equalshares. The plaintiff bought out his 
co-owners, agreeing to pay each the sum of 
$1,000 for his interest and he had paid on his pur- 
chase $500 to one, and $700 to the other. He had 
also taken possession of the land, and erected a 
dwelling thereon, at a cost of $2,700, and was to 
receive a conveyance from the trustee upon the 
payment of the sum secured to him on the prop- 
erty. Under these circumstances, the court held 
that it was not a misrepresentation on the part of 
plaintiff in applying for insurance to state that 
the property was his. And it was also held that 
his interest in the property was, within the mean- 
ing of the policy, an absolute interest, because he 
could by no contingency be deprived of it except 
by his own consent. No doubt this case wag cor- 
rectly decided. The plaintiff, by reason of his 
original interest in the property, his payment to 
his co-owners upon the purchase of their inter- 
ests, and the money he had expended in improve- 
ments on the property, independent of his agree- 
ment to purchase, had bound himself todo so, 
and he was the only person who conld suffer loss 
by destruction of the property. It was his, there- 
fore, absolutely, in every sense of the word 
material to the risk. And the decision was in line 
with hundreds of others in which the courts every- 
where have refused to defeat recovery upon 
insurance policies by giving effect to the literal 
terms of clauses of forfeiture. Such clauses are 
always, and justly, construed with the utmost 
strictness against the insurer, and always with 
reference to their only legitimate object, i. e., the 
protection of the insurer against risks that are 
materially different from those which he has un- 
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dertaken. The cases of Insurance Co. v. Wilgus, 
88 Pa. St. 107; Chandler v. Insurance Co., Id. 223; 
Insurance Co. v. Dyches, 56 Tex. 565; Swift v. 
Insurance Co., 18 Vt. 313; and Gaylord v. Insur- 
ance Co., 40 Mo. 16,—are all substantially like the 
Connecticut case, and the decisions rest upon the 
same ground. In every instance the vendee had 
made large or complete payments upon his pur- 
chase, or valuable improvements, or both. In 
other words, he had given bonds to complete it, 
so that the loss must necessarily fall upon him in 
case of destruction of buildings. 

The case of Davidson v. Insurance Co., 71 Iowa, 
532, 32 N. W. Rep. 514, upon the authority of 
which, principally, our former decision herein 
was based, was another of the same sort. There 
the vendee had entered into possession of a small 
farm under acontract to purchase it for $400, 
upon which $50 was to be paid in cash. Prior to 
the sale the vendor had, as in this case, procured 
insurance on a building onthe farm. After the 
sale the building was destroyed by fire, and the 
vendor sued on the policy. The defense was 
breach of a condition of the policy against any sale 
or conveyance of the property by theinsured. The 
defense was sustained on the ground that there 
was a sale ofthe property. This ruling was clear- 
ly opposed to the decision of the Supreme Court 
of Maryland in Insurance Co. v. Kelly, 32 Md. 421, 
and to other decisions cited in the dissenting 
opinion. It was rested also upon the false as- 
sumption that if the plaintiff could collect the 
insurance he could also collect the full purchase 
price of the building from his vendee, which 
would be holding, in effect, that the defendant 
remained bound by the policy after it became the 
interest of the assured to destroy the property. 
But upon the doctrines of equity that the vendee 
in possession is the equitable owner of the prop- 
erty and the vendor merely his trustee of the 
legal title, the money collected by the plaintiff on 
the policy would have been held in trust for the 
vendee and applied on the purchase price (Reed 
v. Lukens. 44 Pa. St. 202) so that io fact the plaint- 
iff even if he had been held entitled to recover 
onthe policy could have no interest in the de- 
struction of the property, and so in this case, even 
if Stewart could be held bound by his contract of 
purchase after the fire, the plaintiff could gain 
nothing by collecting the amount of the policy. 
This however would be no answer to the objectiou 
of defendant that the title was changed in a sense 
material to the risk; for to hold that the plaintiff 
could collect the insurance for the benefit of his 
vendee would convert the transaction into a vir- 
tual assignment of the policy, which can never be 
done without the consent of the insurer. We do 
not, therefore, rest our decision in any degree 
upon the ground that the plaintiffs could not pos- 
sibly have derived an advantage from the destruc- 
tion of the hotel, and have only alluded to the 
matter for the purpose of calling attention to the 
false quantity inthe reasoning of the Iowa su- 
preme courtin the case cited in support of our 





former decision. The cases of Insurance Co. v. 
Dunham, 117 Pa. St. 460,12 Atl. Rep. 668, and 
Elliott v. Insurance Co.,117 Pa. St. 548,12 Atl. 
Rep. 676, cited onthe rehearing, are essentially 
like the other cases cited to the same point, which 
we have already considered. We conclude that 
there was in this case nochange of title or posess- 
sion material to the risk, and that the judgment of 
the superior court on the facts found was correct. 
In reaching this conclusion we have not over- 
looked the argument based upon the fact that 
Stewart agreed to pay one-half of the premium 
on the insurance of the hotel. That agreement is 
evidently one of the terms of the lease, as con- 
tradistinguished from the agreement to purchase. 
The judgment is affirmed. 


NorTe.—The finding of the court in this case, that 
there was no change in possession of the property in- 
sured, within the meaning of the policy,is probably 
correct on the facts stated. That is, if there was no 
contemplation in the minds of the parties that the 
owner should occupy the building, and the company 
knew the building was being erected for rental pur- 
poses, the company would be estopped by this knowl- 
edge, to set up the defense of change in possession. 
And so the finding of the court that there was no 
change in “the title or possession,’’ and that the prop- 
erty was not “sold or transferred,’’ within the mean- 
ing of the policy was correct, and well substantiated 
by the decided cases on the subject. 

In the former opinion in this case, 23 Pac. Rep. 383, 
however, there wasa clause in the policy set forth, 
which, in our opinion, would have rendered a different 
decision possible. This provision of the policy does 
not seem to have been urged to any extent upon the 
rehearing, but, from the fact that it was set forth in 
the former opinion, we presume the court considered 
it to some extent there. We refer to the clause “if any 
other person or persons have any interest whatever in 
the property described whether it be real or personal 
property,” the policy shall be void. 

Now, having an “interest”? in property is very dis- 
tinct from ‘title’ to the property. Thus a mortgagee, 
by reason of his mortgage, acquires an interest in the 
property, but he acquires no title thereto. And so, in 
the case under discussion, Stewart, when put in pos- 
session of the insured property, under an agreement 
to purchase the same, acquired an interest in the 
property, although he acquired no title thereto. There 
was no sale or transfer to Stewart, nor did any change 
take place in the title, but Stewart thereafter did have 
an interest in the property. In Hough v. City Fire Ins. 
Co., 29 Conn. 10, the policy required the “interest” of 
the insured to be stated, if not absolute. The court 
held that, this did not mean that he must state the 
nature of his title, if less than absolute. The terms 
“interest” and “title” are not synonymous. A pur- 
chaser holding a deed defectively executed, and a 
mortgagor in possession, have absolute as weil as in- 
surable interests, though neither of them has the legal 
title. 

Stewart, by his contract of purchase, obtained a 
five years’ option on the property. This option might 
have been of a value greatly in excess of the amount 
agreed to be paid as purchase money; that is to say, 
Stewart during the five years might have built up such 
a lucrative custom, and the property might have so 
enhanced in value that it would have been worth 
greatly in excess of the agreed purchase price; but 
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whether it would or would not, Stewart had an inter- 
est in the property during the entire five years of his 
lease of which the insured could not dispossess him. 
Stewart had such an interest in the buildings that he 
could have insured the same for his benefit. May on 
Insurance (3d ed.), § 84, and cases cited. If Stewart 
had an insurable interest in the buildings which the 
law would recognize, how can it be said that he did 
not “have any interest whatever” in the property in- 
sured. But as said, this point, while it seems to have 
been in the case at the first hearing, does not seem to 
have been urged on rehearing, and being out of the 
case, the opinion on rehearing is undoubtedly correct, 
and well sustained by the authorities. 

The question as to what constitutes a change of in- 
terest, etc., has been before the courts many times, in 
every conceivable form. We collect a few of many de- 
cisions on the subject, showing (1) What constitutes a 
change; and (2) what does not. A contract of sale 
under seal and receipt of part of the purchase money, 
constitutes a change in the title, etc., and avoids the 
policy. Germond v. Home Ins. Co., 2 Hun, 540. And 
a deed, by way of security, operates as a change of 
title. Western Massachusetts Ins. Co. v. Riker, 10 
Mich. 279. This case, however, is not sustained by the 
cases on the subject, which will be cited hereafter, 
that a mortgage of real property does not effect a 
change of title. A sale of an interest in the property, 
with mortgage back to secure the purchase price, 
effects a change in title. Home Mutual Fire Ins. Co. 
v. Hauslein, 60 Ill. 521. One who enters into posses- 
sion under a contract of purchase, anc has paid part 
of the purchase money, has “an absolute interest” in 
the property. Hough v. City Fire Ins. Co., 29 Conn. 
10; tna Ins. Co. v. Tyler, 16 Wend. 385; Franklin 
Fire Ins. Co. v. Martia, 11 Vroom, 568; Ramsay v. 
Pheenix Ins. Co., 2 Fed. Rep. 429; Dohn v. Farmers’ 
Ins. Co., 5 Lans. 275; May on Insurance (3d ed.), ch. 
13. The death of the insured has uniformly been held 
to create a change in the title, or possession, which 
would avoid the policy. Lappin v. Charter Oak Fire 
Ins. Co., 58 Barb. 325; Hine v. Homestead Fire Ins. Co., 
29 Hun, 84,93 N. Y. 75; Sherwood v. Agricultural 
Ins. Co., 73 N. Y. 447; Richardson’s Admr. v. German 
Ins. Co., 11 Ky. L. R. 48. 

2. What does not Constitute a Sale, etc. By a 
change in title is meant such a change as would ter- 
minate the interest of the insured in the property. 
Jackson v. .4:na Ins. Co., 16 B. Mon. 242. So long as 
the assured bas, under claim of right, exclusive use 
and enjoyment of the insured property, without any 
assertion of an adverse right or interest in it by another 
person, he is the owner of the property. Miller v. 
Alliance Ins. Co.,7 Fed. Rep. 649. And so the insured 
would be the sole and unconditional owner of the 
property notwithstanding a lease for ten years. Ins. 
Co. v. Haven, 5 Otto, 242; Lycoming Ins. Co. v. Haven 
(U. 8. C. C.), 7 Ins. L. J. 449. A contract for sale at a 
future day is not “a sale, conveyance or incumbrance” 
within the meaning of the policy. Kempton v. State 
Ins. Co., 62 Lowa, 83; Boston & Salem Ice Co. v. 
Royal Ins. Co., 12 Allen, 381; Davis v. Quincy Mutual 
Fire Ins. Co., 10 Allen, 113; Norcross vy. Franklin Ins. 
Co., 17 Pa. St. 429; Trumbull v. Portage Mutual Fire 
Ins. Co., 12 Ohio, 305; Perry Ins. Co. v. Stewart, 19 
Pa. St. 45; Wasbington Ins. Co. v. Kelly, 82 Md. 421. 
A mortgage is held not to effect a change in the title, 
interest or possession, within meaning of clause, 
“change * * * by sale, transfer or conveyance.” 
Judge v. Conn. Fire Ins. Co., 132 Mass. 521; Shepherd 
v. Union Mut. Fire Ins. Co., 38.N. H. 232; Folsom v. 
Belknap, 10 Foster, 231; Howard Ins. Co. v. Bruner, 





23 Pa. St. 50; Jackson v. Massachusetts Mut. Fire Ins. 
Co., 23 Pick, 418; Pollard v. Somerset Mut. Fire Ins. 
Co., 42 Me. 221; Aurora Fire Ins. Co. v. Eddy, 5 Ill. 
213; Hartford Fire Ins. Co. v. Walsh, 54 III. 164; 
Byers v. Farmers’ Ins. Co., 35 Ohio St. 606; Friezen 
v. Allemania Ins. Co.,30 Fed. Rep. 352; Ayers v. 
Hartford Ins. Co., 17 Iowa, 176. A different rule, 
however, seems to prevail in the case of chattels. In 
such case a mortgage is held to be a change in the 
title and interest within the meaning of such clause in 
the policy. See East Texas Fire Ins. Co. v. Clarke 
(Texas), 15S. W. Rep. 166; Mayon Ins. (3d ed.), 
§ 272; Sossamon v. Pamlico Bk. & Ins. Co,78N. C. 
145; Tallman v. Atlantic F. & M. Ins. Co., 29 How. 71. 
An executory contract for the sale of the premises, no 
change in possession havirg occurred, is not a breach 
of the condition of the policy prohibiting sale or 
transfer, or any change in title or possession. Brown- 
ing v. Home Ins. Co., 71 N. Y. 508. And the giving a 
lease, with the privilege of purchase at a price named, 
is not an alienation. Planters’ Mut. Ins. Co. v. Row- 
land, 66 Md. 236. 

The result of this petition for rehearing is about as 
unsatisfactory to the reader of insurance cases as it 
must have been to the company interested. The 
policy, as shown in the original opinion, clearly pro- 
vided that a change in interest avoided the policy. A 
clear change of interest is shown. This was in the 
case when the first opinion was announced, and doubt- 
less affected the judicial mind favorably to the com- 
pany. But when the case comes again before the 
court, the vital defense of change of interest appears 
to have dropped out, and the case goes off on matters 
about which there will not be much difference of 
opinion. The conclusion is invitation that counsel 
did not present this vital point with suflicient clear- 
ness in the original case, or on rehearing, to impress 
the court; or thatit is a case of Homeric nodding. 
For, be it spoken with deference to counsel and court, 
the company had, in this case, a complete defense be- 
cause of breach of condition as to change of interest. 
This defense was not strongly pressed by counsel; or 
the court’s mind was on vacation, and did not know 
what was being, or had been said. The law given is of 
no importance, but the law omitted is of importance. 

JOHN A. FINCH. 
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1, ACTION FCR PERSONAL INJORIES—Venue.—An in- 
jury to an employee resulting from the master’s negli- 
gence, but not inflicted willfully or intentionally, is nota 
“trespass,” within the meaning of Rev. St. Tex. art. 1198, 
par. 8, which permits actions to be brought in the 
county in which the “crime, offense, or trespass” caus- 
ing the injury sued for was committed; and hence, 
where the master resides in another county, the dis- 
trict court of the county in which the injury happened 
has no jurisdiction of the action for damages resulting 
therefrom.—Connor v. Saunders, Tex., 178. W. Rep. 236. 


2. APPEAL—Bill of Exceptions.—It is not the office of 
the bill of exceptions to verify and bring upa tran- 
script of the record. The transcript is to be certified and 
sentup by the clerk. The bill of exceptions should 
deal with the record no further than to specify such 
parts thereof as are material.—Lewis v. Clegg, Ga., 13 8. 
E. Rep. 693. 

3, APPEAL—Service on Co-party.—Though Code Iowa, 
§ 3174, provides that, where a part of several co-parties 
appeal, those appealing must serve notice of appeal on 
all the other co- parties, yet the failure to do this does 
not defeat the supreme court of its jurisdiction, but it 
may determine any question affecting only appellant 
and the adverse party.—Kellogg v. Colby, lowa,49 N. W. 
Rep. 1001. 


4. ATTACHMENT—Failure to Enter Levy.—Where, in a 
suit against the clerk of the district court for damages 
sustained by reason of defendant’s neglect to enter the 
levy of an attachment on land in the incumbrance book 
kept at the county-seat, by which neglect the lien of 
the attachment was lost, plaintiff assumes the burden 
of showing that the attachment debtor owned the land, 
he cannot, for the first time on appeal, be heard to say 
that the burden was on defendant to show that the at- 
tachment debtor did not own the land, or that it was 
worth less than the debt.— Benjamin v. Shea, Iowa, 49 N. 
W. Rep. 989. 


5. BaNKS—Discounts.—Defendants drew a draft at 30 
days, payable to themselves, and, having indorsed it to 
the plaintiff bank “for collection,” sent it to plaintiff in 
a letter, offering it the paper if it wished to discount it, 
and send them a check for the amount, which offer was 
accepted and complied with by plaintiff: Held, that 
plaintiff became the holderand owner ofthe draft for 
value, and, on its being dishonored by the acceptor, 
could sue defendants thereon.—Payne v. Albany City 
Nat. Bank, Ind., 28 N. E. Rep. 432. 


6. CARRIERS OF GOODS—Benefit of Insurance.—An in- 
surance policy on cotton consigned from Texas to 
Liverpool stipulated that it was not to cover the com- 
mon law liability of the common Carrier, but that, ifthe 
cotton were lost while in the care of any common Car- 
rier, the underwriter should “advance” to the assured 
an amount equivulent to the insured value of the cot- 
ton so lost; and, if the carrier proved liable, the assured 
should return to the underwriter the amount received 
from the carrier: Held, that a railroad company to 
whom the cotton was consigned was liable for loss re- 
sulting from its negligence, though the bill of lading 
stipulated that the company should have full benefit of 
any insurance that had been effected on the cotton.— 
Gulf, etc. Ry. Co. v. Zimmerman, Tex., 178. W. Rep. 239. 


7. CONSTITUTIONAL Law.—Act Mich. 1869, authorized 
the formation of stock companies to establish rural 
cemeteries, and provided for their regulation and main- 
tenance: Held, that an amendment passed in 1875 (How. 
St. Mich. § 4778), whereby such companies were author- 
ized, on condemnation proceedings, to take other 
property to enlarge their cemeteries, is unconstitu- 
tional, in that it authorizes private .corporations to 
exercise the power of eminent domain for private 
purposes.— Board of Health v. Van Hoesen, Mich., 49 N. W. 
Rep. 894. 

8. CONSTITUTIONAL LAW — Exemption from License 
Tax.—The legislature has the right to exempt any busi- 
ness or occupation from license tax, and no license 





can be exacted not imposed by the terms of the law.— 
Barnard v. Gall, La., 10 South. Rep. 5. 

9. CONSTITUTIONAL Law—Peddlers.—Rev. St. Mo. 1889, 
§ 7211, which provides that ‘‘wboever shall deal in the 
selling of patent or other medicines, by going from 
place to place to sell the same, is hereby declared to be 
a peddler;” and section 7212, which provides that no 
person shall deal as a peddler without a license, the tax 
on which is regulated by section 7217, are not in conflict 
with the constitution of the United States, which vests 
in congress the power to regulate commerce between 
the States.— State v. Smithson, Mo., 178. W. Rep. 221. 


10. CONTEMPT—Judgment.—A judgment that a person 
be imprisoned for contempt five days and pay a fine, 
and, if the fine be not paid, that he be further impris- 
oned at the rate of one day for each two dollars, until 
it is paid, is final; and the court has no authority, at 
the end of the five days, to enter another judgment for 
the fine, and issue execution, but only to enforce the 
original judgment according to its terms.—Barry v. Su- 
pertorCourt, Cal., 27 Pac. Rep. 763. 


1l. ConTRACT— Interpretation.—A contract for the 
sale of a stock of hardware provided on what terms 
certain specified articles were sold, and then stipulated: 
**All other stock to be invoiced at cost price, with eight 
per cent. on net cost price added for freight.” It fur- 
ther stipulated that the purchaser was to take all the 
binding twine in stock, and that the price of the same 
should be fixed by the price at which twine manufact- 
turers should sell twine to dealers during the following 
season: Held, that the purchaser was not bound to pay 
8 per cent. onthe cost of the twine, as that clause only 
applied to stock sold at cost, and not to twine the price 
of which was to be fixed by its cost the next season.— 
Lund v. McCutchen, Iowa, 49 N. W. Rep. 998. 


12. CONTRACT—Performance.— Under an oral contract, 
evidenced by an unsigned written contract, whereby 
defendant agrees to sell plaintiffs five car-loads of wood 
at a fixed price, “and as much more as might be or- 
dered” by plaintiffs, defendant is not liable in damages 
for failure to carry out the contract after he has de- 
livered eight car-loads.— Bryant v. Smith, Mich., 49 N. W. 
Rep. 889. 


13. CONTRACT — Subscription to Aid Manufactory.— 
Subscribers of money to induce a person to erect a mill, 
who have not paid up their subscriptions, are not ina 
position to sue to enjoin him from selling and removing 
the machinery therefrom, after operating it for two 
years, and finding it a losing investment.—Ayres v. Dut- 
ton, Mich., 49 N. W. Rep. 897. 


14. CRIMINAL Law.—Under Rev. St. Mo. 1889, § 4097, 
providing that, when an indictment is found, the names 
of alithe material witnesses must be indorsed on the 
indictment, but other witnesses may be sworn by the 
State, the fact that the name of one jointly indicted with 
defendant was not indorsed on the indictment as a wit- 
ness does not render him incompetent, where it does 
not appear that the prosecuting attorney or the grand 
jury knew of his willingness to testify prior to the en- 
tering of a nolle as to him during defendant’s trial.— 
State v. Stiefel, Mo., 178. W. Rep. 227. 


15. CRIMINAL Law—Disturbing Public Worship.— 
Where two are charged in one count of the same in- 
dictment with a misdemeanor committed by disturb- 
ing a congregation of persons assembled tor divine 
service, in order to convict both the evidence of guilt 
must apply to one and the same transaction. Two 
separate and independent transactions on the same 
day, at the same church, will not support the indict- 
ment; one of the accused having disturbed the congre- 
gation at 12 o’clock and the other at 1 o’clock, and there 
being no concert or connection between the two offend- 
ers.— Jackson v. State, Ga., 13 8. E. Rep. 689. 


16. CRIMINAL Law—Felonious Assault.—Where an in- 
dictment charges that defendant purposely and will- 
fully assaulted the prosecuting witness with a pistol, 
with intent to kill him, evidence that they had had a 
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difficulty a few days before the alleged assault, in whicb 
defendant put his hand into his pocket, asif to draw a 
weapon, is competent, as tending to show the willfal- 
ness of the act, and intent with which defendant used 
his pistol.— State v. Mounts, Mo., 17S. W. Rep. 226. 


17. CRIMINAL Law—Larceny from Car.—Under Rev. 
St. Mo. 1879, making stealing from a railroad car grand 
larceny, without reference to value of the property 
taken, it is unnecessary to allege or prove the value of 
grain alleged to have been taken.—State v. Sharp, Mo., 
178. W. Rep. 225. 


18. DEED—Creation of Condition Subsequent.—A deed 
which “conveys and warrants” a parcel of land to a 
town “for common-school purposes” does not create a 
condition subsequent.—Higbee v. Rodeman, Ind., 28 N. E. 
Rep. 442. 


19. DEED—Defeasible Fee.—A conveyance to a trustee 
by ahusband forever in fee-simple for the use of his 
wife and her children by him, born and to be born, with 
a condition in the habendum that, if he should survive 
her, the whole property should revert to him free from 
the trust, conveyed to the trustee a fee defeasible upon 
the contingency specified ; and, on the happening of that 
contingency the title revested in the husband, and 
thenceforth the property was his absolutely.— Woods v. 
Woods, Ga., 13 8. E. Rep. 692. 


20. DEED—Descriptién.—Where land is known both as 
the “Geo. P. Digg’s Survey” and the “J. P. Digg’s Sur- 
vey,” and there is but one Digg’s survey in the county, 
the variance in a deed between “Geo. P.” and “J. P.” 
does not amount to a misdescription.—Burchard v. 
Record, Tex., 178. W. Rep. 241. 


21. ESTOPPEL.—Where there has been a destruction of 
titles to property, and a party wishing to purchase goes 
to the original owner of the property for information, 
and he disclaims title to the same, and joinsin a deed 
relinquishing all claims to the same, he is estopped 
from settlng up title to the property against the party 
whom he induced to purchase the same.—Laudry v. 
Broussard, La., 10 South. Rep. 8. 


22. EVIDENCE.—Admissions of Agent. — Where the 
proof fails to show that the wife of the person in pos- 
session of a farm had authority to control the business 
in the absence of her husband, the admissions of such 
wife in regard to the business of the farm cannot be 
received, and an instruction submitting them to the 
jury is erroneous.—Norfolk Nat. Bank v. Wood, Neb., 49 
N. W. Rep. 958. 

23. EVIDENCE — Parol. — Where a written contract 
st'pulates that one party is to deliver to another $800 
“in wall-paper, at wholesale price,” parol evidence is 
admissible, in a suit for non-delivery of the paper, to 
show that the parties agreed at the time of making the 
contract that the wholesale price should be the price 
then fixed by a printed card of prices which was de- 
livered to the purchaser.—Fawkner v. Lew Smith Wall- 
Paper Co., lowa, 49 N. W. Rep. 1003. 


24. EVIDENCE—Personai Injuries.—W here it is alleged, 
in a suit for injuries causing the death of a locomotive 
engineer, that the engine was derailed by striking some 
ice that had been washed on the track by the overflow 
ing of a creek, the testimony of a witness who visited 
the scene of the wreck shortly after the accident, as to 
whether the ice appeared to have been struck by the 
engine, is not objectionable, as calling for the opinion 
of the witness on a material question.—Scagel v. Chicago, 
etc. Ry. Co., lowa, 49 N. W. Rep. 990. 


25. EXECUTION—Property Subject to.—Land held by a 
son for less than seven years under a parol gift from 
his father is not subject to execution in favor of the 
son’s creditor against the claim of the father, though 
the son may have erected valuable improvements on 
the faith of the gift. The legal title remaining in the 
father, and the son’s remedy being by a suit for specific 
performance of the voluntary agreement, his creditor 
must resort to a like remedy.—Harvey v. West, Ga., 13 8. 
E. Rep. 693. 





26. FORCIBLE ENTRY AND DETAINER—Evidence.—In 
forcible entry and detainer, evidence by defendants 
and their witnesses that they had been in possession of 
the premises for two years under a lease at the time 
they were accused of forcible entry, that they had not 
surrendered poseession, and that they had leased the 
premises for the succeeding year, is admissible as 
tending to show that they were in actual possession at 
the time of the alleged forcible entry, and that they did 
not take possession by force, or stealth.—Peddicord v. 
Kile, Iowa, 49 N. W. Rep. 997. 


27. FRAUDULENT CONVEYANCES—Chattel Mortgage to 
Wife.—Where an inso!vent merchant gives his wife a 
chattel mortgage on his stock, all the property he has, 
to secure a debt due her more than 20 years, and of 
which there was no written evidence till the mortgage 
was given, and the wife admits on cross examination, 
in a suit by an attaching creditor, that her purpose in 
taking ‘the mortgage was “partly” to prevent other 
creditors from taking the goods, and it appears also 
that an attorney, with her consent, was given a prior 
mortgage to secure his fee for services in resisting other 
creditors, the mortgage should be held void, notwith- 
standing the jury find that the wife had no fraudulent 
intent in taking it,—McCreary v. Skinner, lowa, 49 N. W. 
Rep. 986. 


28. HIGHWAYS—Proceedings to Open.—Act Tex. Feb. 
7, 1884 (Suyles’ Civil St. art. 4360a,§ 2), provides that it 
shall be the duty of each commissioners’ court, within 
90 days after passage of the act,on their own motion, 
to appoint a jury of view to lay out certain roads, and 
on the report of the jury of view such roads shall be 
declared public highways: Held, that while this made it 
the duty of the courts to act within 90 days, their power 
to acton their own motion was notlimited to that 
time.—Evans v. Santana Live- Stock § Lund Co., Tex, 17 
8. W. Rep. 232. 


29. HUSBAND AND WIFE—Conveyances Between.—Gen. 
St. Ky. ch. 113, § 4, allowing a married woman to dispose 
by will “of any estate secured to her separate use by 
deed or devise, or, in the exercise of a written power, 
to make a will,” does not allow her to dispose of land, 
whether conveyed by her husband or by another, un- 
less the deed itself expresses an intention to create in 
her a separate estate; anda writing executed by the 
husband after her death, and filed at the probate, re- 
linquishing all his interest, the same as though it had 
been deeded to her separate use, and as though the 
willhad been made in pursuance of a written power, 
does not operate as a validation, where the rights of 
heirs have already vested under the statutes of descent. 
—Craine v. Edwards, Ky., 178. W. Rep. 211. 


30. INJUNCTION—Municipal Acts.—Where a city holds, 
for the purpose of erecting wharves thereon, real prop- 
erty which was acquired under a legislative act, and 
paid for by taxation, citizen tax-payers whose private 
interests are subserved by the maintenance of wharves 
may sue to restrain by injunction the passage of an 
ordinance by the city council, authorizing the mayor 
to convey the property to the commissioners of the 
sinking fund.—Roberts v. City of Louisville, Ky., 178. W. 
Rep. 216. 


31. INNKEEPERS—Liability for Loss of Guest’s Prop- 
erty.—An innkeeper is prima facia liable for any loss or 
injury to the goods of his guest, though he may excul- 
pate himself by proof that the loss or injury happened 
without any fault or negligence on his part, or on the 
part of his servants, so that, in an action by a guest for 
such loss, the complaint need not allege that plaintiff 
was free from fault or negligence.—Bowell v. De Wald, 
Ind., 28 N. E. Rep. 430. 


32, INSURANCE—Actions on Policy.—Under Acts 18th 
Gen. Assem. Iowa, ch. 211, § 3, providing that no action 


| on an insurance policy shall be begun within 90 day3 


after notice of loss has been given, an action on a 
policy must fail, as being prematurely brought, if com- 
menced before the expiration of the 90 days, though 
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brought after the loss has become payable by the terms 
of the policy.— Taylor v. Merchants’ ¢ Bankers’ Ins. Co., 
Iowa, 49 N. W. Rep. 994. 


33. JUDGE—Disqualification.—A judge is disqualified 
to pass on the homologation of an account when the 
assignee of a claim transferred by him attempts to en- 
force its payment by an opposition to the account.— 
Succession of Jan, La., 10 South. Rep. 6. 


34. JUDGMENT LIEN—Duration.— Where a judgment 
debtor has died, and his land has passed into the 
hands of athird person, who purchased it at an ad- 
ministrator’s sale under order of the court, the judg 
ment creditor may maintain an equitable action to 
have his lien declared and freed from the claim as- 
serted by the purchaser under the administrator’s 
deed, as a motion for leave to issue an execution and a 
sale thereunder would not fully remove the obstruction 
created by such deed.—McAfee v. Reynolds, Ind., 28 N. E. 
Rep. 423. 


35. Lost DEEDS—Evidence.—Where, in an action to 
recover land originally patented to plaintiff’s ancestor, 
against a person holding a consecutive chain of title 
thereto from the ancestor’s grantee, the deed from the 
ancestor to said grantee has been lost, and the county 
record thereof destroyed, the testimony of a witness 
that ashort time before its destruction he examined 
the record, and saw the deed in question recorded; 
that it was in usual form, and recited that the consid- 
eration had been paid; and that there was a certificate 
of acknowledgment by the clerk,—was admissible; and 
the fact that witness did not remember the contents of 
the acknowledgment is immaterial, since it is pre- 
sumed that the clerk did his duty.—Crain v. Huntington, 
Tex., 178. W. Rep 243. 


36. LOST RECORDS.—A witness cannot, under Act Oct. 
22, 1887, be compelled, by subpena duces tecum, to make 
discovery of the contents of lost public records in 
a proceeding to establish acopy of such records, where 
the pleadings for the purpose do not allege or set out 
anything whatever as the specific contents to be 
proved.—£z parte Calhoun, Ga., 13 8. E. Rep. 697. 


37. MARRIAGE—Evidence of Legitimacy.—The proof 
allowed to be introduced in the absence of document- 
ary evidence and direct oral testimony establishing a 
marriage must be clear and unmistakable to raise a 
presumption of marriage, as is settled by the jurispru- 
dence on the subject, which is affirmed. Children born 
from the intercourse of persons living publicly as man 
and wife, and introduced by them as their offspring, 
must establish clearly their legitimate filiation in order 
to recover in a petitory action from one in actual 
possession as owner, and who claims and establishes a 
title to the real estate revendicated.—Castaine v. Bouler 
ies, La., 10 South. Rep. 1. 


38. MASTER AND SERVANT—Injuries to Railroad Em- 
ployee.—Where a car is derailed by the accumulation of 
snow, ice, and dirt on the flanges of the rails, the rail- 
road company is liable to an employee on the car, who 
sustained injuries by reason of the derailment, since 
the duty ot keeping its track in proper repair rests on 
the master.—McClarney v. Chicago, etc. Ry. Co., Wis., 49 
N. W. Rep. 963. 


39, MUNICIPAL CORPORATIONS — Fire Limits—Injunc- 
tion.—Where a city ordinance prohibits the erection of 
wooden buildings within its fire limits, individuals who 
show a threatened violation of the ordinance, and that 
if unrestrained it will work irreparable injury to them 
and their property, are entitled to an injunction, 
though the building if erected would not be a nuisance 
per se.—First Nat. Bank v. Sarlis, Ind., 28 N. E. Rep. 482. 


40. MUNICIPAL CORPORATIONS — Sewers. — A parol 
license permitting a city to discharge the sewage from 
a particular district on private property does not au- 
thorize the discharge of the sewage from a much larger 
territory; and the licensor is entitled to an injunction 
against such increased discharge, andis not confined 





to a legal action for damages.—New York, etc. R. Co. v. 
City of Rochester, N. Y., 28 N. E. Rep. 416. 


41. MUNICIPAL CORPORATIONS — Street Lighting. --A 
contract by which a city agreed to pay an electric light 
company $2,050 per year for eight years, in quarterly 
installments, tor the lighting of its streets and its city 
hall, will not be presumed to violate its charter, which 
prohibits the city from levying a tax for general city 
purposes in any one year in excess of 2 per cent. of the 
assessed valuation of the property in the city, and 
which declares that the city shall have no power to 
borrow money or contract any debt which cannot be 
paid out of,the revenues of the current fiscal year; and, 
therefore,in an action by the electric light company 
against the city, a complaint which alleges the con- 
tract, and its breach by the cityin refusing to pay two 
quarter- yearly installments, is not demurrable on the 
ground that thecity had no power to enter into the 
contract.— Merrill Railway ¢ Lighting Co. v. City of 
Merrill, Wis., 49 N. W. Rep. 965. 


42. NEGOTIABLE INSTRUMENT— Demand Note.—On a 
demand note providing for a reasonable attorney’s fee 
in case of suit thereon, the maker is entitled to demand 
of payment before suit can be brought, and it is error, 
in an action on such a note,to render judgment for 
plaintiffon the pleadings, if the answer alleges that 
payment was not demanded.—Prescott v. Grady, Cal., 27 
Pac. Rep. 755. 


43, NEW TRIAL—Stipulation for Extension of Time.— 
Code Civil Proc. Cal. § 283, provides that an attorney 
can bind his client in any ofthe steps of an action by 
written agreement filed with the clerk, or entered upon 
the minutes of the court. Section 1054 provides that 
when an act to be done relates to the preparation of 
bills of exception, or to the service of notices other than 
of appeal, the time may be extended by the court; but 
that such extension shall not exceed 30 days, without 
the consent of the adverse party: Held, that the statu- 
tory time for giving notice of intention to movefor a 
new trial and the preparation of abill of exceptions 
may be extended without an order of court, by stipula- 
tion of the attorneys, even though the stipulation itself 
be not filed within the time limited for doing the acts 
themselves.—Simpson v. Budd, Cal., 27 Pac. Rep. 758. 


44, Process—Service by Publication. — Under Code 
Proc. N. Y. § 135, providing that in certain cases the 
court or judge may grant an order of service of sum- 
mons by publication, when it appears to his satisfaction 
by affidavit that defendant is a non-resident, and 
that he cannot, “after due diligence,” be found within 
the State,the affidavit must expressly allege that due 
diligence has been used to find defendant in the State. 
—McCracken v. Flanagan, N. Y., 28 N. E. Rep. 385. 


45. PUBLIC LANDS—Assignment of Certificate of Pur- 
chase.—The assignee ofa certificate of purchase of 
land from the State holds the same, or a patent issued 
to him thereon,in trustfor those to whom, with his 
knowledge, his assignor has previously sold and con- 
veyed the land.—Jackson v. Hyde, Cal., 27 Pac. Rep. 759. 


46. PUBLIC Lanps—Mexican Grants.—Where there is a 
conflict between the boundaries of a Mexican grant as 
given by the decree of confirmation and those fixed by 
the survey upon which the patent is based, the patent, 
while it remains in force, must control; and, although 
the survey itself be incorrect in not including all the 
land contained in the decree, it cannot, after approval 
by the land department, be impeached or disregarded 
in an action of ejectment by one who claims under the 
proceedings of which it is an essential part.—De Guyer 
v. Banning, Cal., 27 Pac. Rep. 761. 


47. QUIETING TITLE — Rights of Mortgagee. — In an 
action to quiet title, the court found that plainfiff, to 
secure a loan, had conveyed the land to B by absolute 
deed, which was intended only as a mortgage, and that 
T purchased from B with knowledge of the nature of 
B’s title: Held, that it was error to quiet title to the land 
in plaintiff against T, “except as a mortgagee thereof 
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having a mortgagee’s interest therein, to be determined 
by a proper suit of foreclosure ;” since, it having been 
determined that T stood in the position of a mortgagee, 
the only way for plaintiff to quiet title was to pay the 
mortgage.—Brandt v. Thompson, Cal.,27 Pac. Rep. 763. 

48. RAILROAD CoMPANY—Street Railways—Compensa- 
tion.—Since Civil Code Cal. § 499, provides that two 
lines of street railway under different managements 
may use the same street for the distance of five blocks, 
each paying an equal portion for the construction of 
the road used by them jointly, a street railway com- 
pany, on receiving a franchise, has an absolute right to 
use s9 much of the tracks of another company, and 
does not thereby take the property of the other com- 
pany,so that the laws relating to ascertaining the 
compensation to be paid on taking property under the 
right of eminent domain do not apply; and where the 
property of the first company is inthe hands ofthe 
court through its receiver, the court may, on applica- 
tion of the second company, without the intervention 
of a jury, determine the amount of one-half the cost of 
constructing so much of the road as is sought to be 
used jointly, and allow such use on payment of the 
same.—Pacijic Railway Co. v. Wade, Cal., 27 Pac. Rep. 
768. 


49. SHERIFFS— Liability for Deposit.—A sheriff, who 
had in his charge a prisoner arrested by him on a war- 
rant on which bail was indorsed, is liable to the State 
for money received by him on deposit from such pris- 
oner in lieu of bail, thoughsthere is no statute permit- 
ting the sheriff to receive such deposit, since the 
transaction, if legal, can never be questioned by the 
prisoner, who participated therein, and the sheriff is 
estopped to deny the legality of the transaction, as 
against the State, by the fact that he received the 
money.—State v. Scanlon, Ind., 28 N. E. Rep. 426. 


50. SPECIFIC PERFORMANCE — Damages.—Where one 
owning land in common with another contracts to sell 
and convey the same to snother, signing his own name, 
and, without authority, his co-tenant’s name also, he 
cannot be compelled to convey to the vendee his undi- 
vided half of the land, on his co-tenant’s repudiating 
the contract, since it would be to enforce specific per- 
formance of a contract which he did not make or con- 
template.— Olsen v. Loveli, Cal., 27 Pac. Rep. 765. 


51. STATUTES—Constitutional Law.— Where a law is 
general and uniform through the State, operating alike 
upon all persons and localities of a class, it is not ob- 
jectionable as wanting uniformity of operation.—County 
of Lancaster v. Trimble, Neb., 49 N. W. Rep. 938. 


52. TAXATION — Equalizing Assessment.— Where the 
county board of supervisors orders that all property 
be assessed for taxation at 50 per cent. ofits actual cash 
value, and afterwards, when acting as a board of 
equalization, orderg that 50 per cent be added to all as- 
sessments on money and credits, the latter order is 
void, as it clearly creates an inequality in the taxation, 
instead of equalizing it.—Manson Loan g Trust Co. v. 
Heston, lowa, 49 N. W. Rep. 985. 


53. TAXATION—Exemption—Charitable Institutions.— 
The word “taxation,” in Acts Ky. 1869, 70, vol. 1, p. 181, 
which provides that the property of a certain charitable 
institution “shall be exempt from all taxation by State 
or local laws for any purpose whatever,” does not em- 
brace an assessment for street improvement.— Zabel v. 
Louisville Baptist Orphans’ Home, Ky., 178. W. Rep. 212. 


54. TAXATION— Obstructing Collection. — Pen. Code 
Cal. § 428, which provides that every person who ob- 
structs or hinders any public officer from collecting 
taxes “in which the people of this State areinterested” 
is guilty ofa misdemeanor, does not apply tothe act 
of obstructing a town officer in the collection of a town 
tax.—Ez parte Sam Wah, Cal., 27 Pac. Rep. 766. 


55. TaX-TITLES—Record.—Land originally owned by 
plaintiffs’ ancestor was claimed by defendant under a 
tax-title which he had acquired by convey 
The record of one of the deeds in defendant’s chain of 








title gave the grantee’s name as “Christian Temple,” 
while it was “Christian Teufel’ who made the convey- 
ance under which defendant claimed: Held, that this 
mistake by the recorder would not invalidate defend- 
ant’s title as against plaintiffs, who did not occupy the 
position of innocent purchasers, misled by the record. 
—Soreson v. Davis, lowa, 49 N. W. Rep. 1004. 

56. TRIAL—Judges—Qualification.—Under Rev. St. Mo. 
1879, § 1878, authorizing the judge when disqualified to sit 
in acase to empower the members of the bar present, to 
the number of three or more, not of counsel in the ease 
to elect a special judge for the trial, one who at the 
time of the election is not of counsel is not disqualified 
to vote in the election by reason of the fact that he was 
prosecuting attorney at the time the indictment was 
found in the case for which the special election is being 
held.— State v. Sanders, Mo., 178. W. Rep. 223. 

57. TRIAL—Objections to Verdict.—A special verdict, 
which, after finding certain facts and calling for the 
law applicable to plaintiff, makes further findings be- 
fore asking for the law applicable to the defendant, 
though irregular in form, is not fatally defective; and 
such an irregularity should be disregarded in render- 
ing judgment.—Evansville ¢ T. H. R. Co. v. Taft, Ind., 28 
N, E. Rep. 443. 

58. VENDOR AND VENDEE—Failure of Title.—A vendee, 
who goes into possession of land under a contract of 
sale, is not entitled, on the vendor’s failure or inability 
to convey a perfect title as agreed, to retain both the 
land and the purchase money until such a title be of- 
fered him, but his remedy is to rescind and restore the 
possession ; and in that case he can recover the money 
already paid, together with the value of his improve- 
ments, less a reasonable rental during the time of his 
occupancy.— Worley v. Nethercott, Cal., 27 Pac. Rep. 767. 

59. VENDOR AND VENDEE—Sale by Boundaries.—A sale 
of property duscribed by boundaries, where one of them 
cannot be definitely fixed and ascertained, is not a sale 
per aversionem, where one of the boundaries is described 
as by donor’s lands, and no limit is fixed where the 
boundary isto commence, it is not a sale within fixed 
limits, and asale per aversionem.—Derouen v. Davidson, 
La., 1¢ South. Rep. 7. 


60. W1ILLS—Construction.—A will which made no dis- 
position of the personal estate, and had no residuary 
clause, contained the following provision: “I authorize 
my executor to sell and convey” certain land “for the 
purpose of discharging all my debts:” Held, that the 
direction did not indicate an intention that the person- 
alty should be relieved from its primary liability for 
the payment of the debts, and therefore the executor 
could not sell it to the widow when they both knew that 
there was more than enough personalty to pay the 
debts.— Sweeney v. Warren, N. Y., 28 N. E. Rep. 413. 

61. WILL8—Contest.—In the contest of a will by some 
of testator’s children, who had been disinherited by 
him, where the sole issues were testator’s mental in- 
capacity and undue influence on the part of the favored 
children, the testimony of a witness, who would have 
taken by inheritance had no will been made, that one 
of proponents, the favored children, stated to her (wit- 
ness) that testator had requested him to give some- 
thing to witness and her sister, was immaterial.—Chad- 
dick v. Haley, Tex., 17S. W. Rep. 233. 

62. WITNESS—Impeachment.—Where it is sought to 
impeach a witness by proving, either by his own an- 
swer to a question put to him, or by calling other wit- 
nesses to swear that he has made statements out of 
court contrary to what he has testified at the trial, the 
witness’ attention must be called to the statement 
which it is claimed he made out of court, and to the 
time, place, and other circumstances of his making it, 
and the statement must be contrary to what he has 
testified at the trial.—Daly v. Melendy, Neb., 49 N. W. 
Rep. 926. ; 











